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In  this  revised  Edition  of  the  present  Work,  care  has 
been  taken,  in  settling  the  references  between  the  two 
volumes ;  i.  e.  between  the  Work,  and  its  Appendix. 

In  general,  the  cases  in  the  Appendix  are  distributed 
according  to  the  chapters  of  the  Work,  and  in  the  order 
of  reference. 

Turning,  however,  often  upon  different  points,  and 
being  for  the  most  part  printed  entire,  the  reference  to 
such  is  sometimes  to  a  part  of  the  Appendix^  not  cor- 
responding to  the  part  of  the  Work  from  which  it  is 
made.  This  happens  however  in  but  few  instances,  and 
might  have  been  altogether  avoided,  had  it  occurred  in 
time  to  have  broken  the  cases  alluded  to  into  parts,  dis- 
tributing particular  parts,  according  to  the  order  of  the 
Work.  The  difference,  in  the  actual  state  of  the  Appen- 
dix, is  not  great,  and  does  not  affect  the  utility  of  the 
Work. 

There  is  added  an  Index  of  native  terms.  As  to  sub- 
jectSj  the  Index  to  the  first  volume  is,  in  effect,  one  to  the 
Appendix,  to  which  the  pages  of  the  first  volume  con- 
stantly refer. 

It  would  ill  become  the  author,  introducing  his  Work 
as  the  ^^  only  one  of  the  kind  existing  in  the  English  lan- 
guage,"* to  continue  to  do  so,  after  possessing  a  copy  of 
a  quarto  volume,  entitled  '^  Considerations  on  the  Hindoo 
Law,  as  it  is  current  in  Bengal.  By  the  Hon.  Sir  Francis 
Workman  Macnaghtan,  Knt. ;"  purporting  to  have  been 

*  See  vol.  i.  p.  10. 
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printed  at  the  Mission  Press,  at  Serampore,  in  1824.  The 
author  of  the  present  Work  first  published  his  in  1825, 
having  been  occupied  upon  it,  at  intervals,  for  years 
before.  Thus  it  appears  that  he  and  his  colleague  on  the 
Madras  Bench,  must  have  been  employed  on  the  same 
subject,  at  or  about  the  same  dme ; — unconscious, In  point 
of  fact,  of  ea)6h  otfaer*8  design.  The  author  of  the  present 
WoriL  haii  none  oh  his  part^  till  lonj^  after  it^j[>tibhcaUbn. 
The'tnbmeht  he  heard  of  the  Setampore  publication,  he 
took  every  means  in  his  power  to  possess  hmself  of  a 
copy;  by  inquiries  in  every  direction  at  home,  as  well  as 
by  writing  repeatedly  for  one  to  friends  in  India.  Among 
these,  in  particular,  was  David  Hill,  Esq.  Chief  Secretary 
to  the  Madras  Government,  and  son-in-law  to  the  author 
of  the  '^  Considerations."  Sufficient  be  it  to  say,  that  his 
inquiries  and  solicitations  were  as  fruitless,  as  they  were 
earnest.  They  could  not  but  be  earnest,  considering  tlie 
objisct  it  would  have  been  to  him  to  have  had  ^before  him, 
in  preparing  the  present  Edition  of  hib  oWn  Work,  the  au- 
thentic meand  the  work  In  question  was  tikety  to  afford  him, 
of  comparing,  and  contrasting  the  doctrines  of  the  diffe- 
rent schools  of  Hindu  law;  constituting,  as  Hiese  do,  the 
greatest  difficulty  in  composing  a  treatise  on  the  subject 
How  they  happened  to  be  so  fruitless,  remains  to  be  ac- 
counted for.  The  work  from  Serampore  does 'not  appear 
to  hmve  been  for  sale  in  this  country.  It  could  be  traced 
to  no  private  hand ;  and  it  was  inquired  for  in  vain  at  the 
India  House;  It  is  more  difficult  to  imsi^ne  how  the  (en- 
deavours that  were  used  were  equally  unsu^cessfuF  in 
India.  In  the  following  way  only  can  the  author  of  the 
present  Work  accoufnt  for  the  Circumstance. 

In  1801,  being  then  Recorder  of  Madras,  he  had,  in 
the  discharge  of  his  duty,  as  such,  to  deliver  u  judgment, 
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in  a  suit  between  Hindoos,  turning  upon  the  legality, 
under  the  Hindu  law,  of  a  particular  adoption.  The  sub- 
ject was  new  to  him ;  he  was  unassisted  in  investigating  it ; 
and  the  lights,  by  which  he  had  to  find  his  way  to  a  legi- 
timate conclusion,  were  comparatively  scanty,  as  may 
appear  by  the  reference  made  to  it,  in  the  present  Work.(*) 
It  bristled  moreover  with  points.  A  note,  published  by 
him,  among  other  notes  of  the  kind,  on  his  quitting  his  seat 
on  the  Madras  Bench,  sufficiently  shews  the  pains  at  least 
taken  by  him,  in  forming  the  one  at  which  he  arrived. 
This  judgment,  the  author  of"  Considerations,"  &c.  takes 
occasion  to  examine,  in  the  work  alluded  to. — That  the 
tone,  in  which  that  examination  is  conducted,  may  have 
led  common  friends  rather  to  withhold  the  book  containing 
it,  is  not  altogether  improbable.  And  what  is,  if  any  thing, 
confirmatory  of  this ;  a  copy  of  it  has  at  length  reached 
him,  within  a  very  recent  period  only,  addressed  to  him 
at  his  bankers'  in  town,  he  knows  not  by  whom,  and  has 
no  means  of  ascertaining. 

Without  seeking  to  defend  the  judgment  that  has  been 
arraigned,  it  must  not  be  forgotten,  that  the  law  of  adop- 
tion at  Bengal  (to  which  the  work  entitled  ^^  Considera- 
tions/' &c.  is  confined)  differs  from  the  law  on  the  same 
subject  at  Madras ; — nor  can  any  one  have  perused  the 
chapter  upon  it,  in  the  present  Work,  without  being  struck 
with  its  uncertainty  in  general. — We  have  for  this,  indieed, 
the  acknowledgment  of  the  learned  examiner  himself, 
who  takes  for  the  motto  to  his  book. 


*<  MiMia  serritos,  abi  joi  est  Taguxn,  aut  incertnm. 


ti 


It  is  moreover  consoling,  to  him  whom  it  concerns, 
under  the  wdeal  to  which  his  judgment,  as  Recorder  ot 


(1)  See  vol.  i.  p.  lOf. 
VOL.   II.  A 
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Madras,  has,  by  a  brother  Judge,  been  subjected,  that  it 
was  acquiesced  in  bjr  parties  deeply  interested  to  have 
disputed  it,  and  habitually  litigious ; — that  it  remained 
unappealed  from  by  them,  possessing  competent  advice ; — 
the  matter  ip  dispute  amounting  in  value  to  between  two 
and  three  hundred  thousand  pagodas,  (or  above  100,000/. 
sterling) — where  appeals  were  pretty  much  the  order  of 
the  day,  in  a  Court  then  but  recently  instituted,  and  under 
the  direction  of  a  single  Judge. 

Contemplating  the  censure  of  it,  on  the  part  of  the 
learned  person  alluded  to,  in  this  point  of  view,  though 
it  be  not  meant  to  characterize  his  weapon  as — telum 
imbelle;  (on  the  contrary,  his  pen  is  sufficiently  caustic;) 
it  is,  in  this  instance,  however,  for  the  reasons  given, — 
sine  ictu. 

With  regard  to  the  work  in  general,  ("  Considerations 
on  Hindoo  Law,"  &c.)  it  is,  from  its  having  come  so 
recently  into  his  hands,  impossible  for  the  author  of  the 
present,  to  avail  himself  of  it,  at  this  moment,  with  refer- 
ence to  his  own.  But  it  is  his  intention  to  lose  no  time 
in  perusing  it  with  care;  and,  according  as  his  examina- 
tion of  it  shall  lead  to  the  correction  of  errors,  in  the 
publication  now  passing,  on  his  part,  through  the  press, 
he  shall  feel  it  his  duty  to  communicate  the  result,  in  a 
detached  form ; — having  long  since  learnt  that — -fas  est 
et  db  hoste  doceri. 

T.  A.  S. 

liaU,  Jan.  1,  1830. 
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NOTE. 

The  initials  C.  E.  and  S.  annexed  to  the  ^*  Remarks,"  in  the 
following  Appendix^  denote  respectively  the  names  of 
Mr.  Colebrooke,  the  late  Mr.  Ellis  of  Madras,  and  Mr. 
Sutherland  of  Bengal. 
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ON    PROPERTY. 


2ILLA  OF  VERDACHELLUM. 

March  14,  1810. 

Teroovandeporam  Chrishnamachariar, 
By  his  Vakeel,  Seshadru  Iyengar, 

V, 

Alamalamman, 
By  his  Vakeel,  Syed  Kussanooden  CawD. 

(Ante,  Tol.  i.  p.  18.  SI.  S58.) 

We  send  you  copy  of  the  genealogical  table  in  this 
cause ;  and  you  will  let  us  know  which  of  the  parties  is 
to  be  considered  as  heir.  If  the  proprietor  of  a  pro- 
perty authorize  another  to  take  possession  of  it,  and  per- 
form his  funeral  ceremonies  after  his  death,  and  die, 
leaving  an  heir  at  law,  is  the  latter  thereby  disinherited  ? 

Answer  of  the  Pundit. 

The  gift  by  the  owner  in  his  lifetime  was  competent; 
and  takes  effect  upon  his  death. 
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Remarks. 

This  is  a  consequence  of  the  power  of  giving  ;  which 
is  not  restrained,  anless  in  the  case  of  land,  the  owner 
having  male  issue  living ;  or  in  that  of  the  whole  pro- 
perty,  leaving  the  family  thereby  destitute.  Jagan- 
natha's  Digest,^§ook  i^  ch.  iv.  ver.  4,  5.  7.  9.  14.  16. 
According  to  the  Smriti-Saraj  cited  by  Jagannatha, 
(vol.  ii.  p.  118.)  a  gift  of  the  whole  estate  is  valid, 
but  sinful.  In  the  case  of  land,  however,  the  gift 
would  be  invalid,  if  the  heir  were  a  lineal  male  descend- 
anty  and  did  not  consent.  Mit.  on  Inh.  ch.  1.  sect.  1. 
§27.  C. 


m 


CHA  P.   I.  ,7 


ZILLA  OF  CAimRA. 
May  3,  1810. 

(Ante,  vol.  i.  p.  19.) 

1.  If  a  patrimonial  estate  in  land  be  to  be  disposed  of, 
as  danumy  or  gift  to  any  one,  can  the  whole  of  it  be  so 
parted  with,  without  the  consMt  of^e  wife  of  the 
donor,  or  reservation  to  her  of  any  share? 

2.  Will  the  conveyance  be  good,  by  way  of  assign- 
ment in  trust,  in  the  absence  of  the  donee  ? 

3.  Will  it  be  good,  if  the  gift  consist  in  the  donor  at 
his  death,  saying,  "  You  will  take  the  whole  of  my  effects, 
together  with  my  debts  ?'' 

Answer. 

1 .  The  wife  should  consent ;  and  some  land  should  be 
given  her,  sufficient  for  her  maintenance. 

2.  Though  the  donee  were  not  present,  if  the  donor 
freely,  and  with  gold,  and  pouring  of  water,  give  before 
witnesses,  it  will  be  according  to  Sastra. 

3.  It  will  not. 

Remarks. 

1 .  The  gift  by  the  owner  would  not  be  invalid,  though 
made  without  his  wife's  consent. 

2.  No  doubt,  a  gift  may  be  made  to  an  absent  person. 
See  passage  cited  in  notes  to  Jimuta  Vahana,  ch.  i.  §  22. 
And,  concerning  the  delivery  of  gold,  Mit.  on  Inh.  ch.  i. 
sect.  I.  ^31. 

3.  It  wants  the  formalities  of  a  gift.  C. 
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ZILLA  OF  CUDDAPAH. 

Nacharummah  and  Another, 

V. 

Sashummah  and  Another. 

(Ate,  vol.  i.  p.  21.) 

The  deceased  Venganah,  besides  his  son  Singree,  left 
surviving  him  the  defendant  Sashummah  his  wife,  a 
daughter,  two  daughters-in-law,  and  a  fraternal  sister-in- 
law, — all  widows.  In  his  last  illness,  he  directed  that 
after  his  death,  a  certain  sum,  with  his  accounts  and 
bonds  being  first  given  to  his  son,  the  residue  of  his  pro- 
perty should  be  divided  equally  between  him  and  the 
five  widows.  This  was  accordingly  done ;  and  the  son 
having  since  died,  the  two  daughters-in-law,  above 
alluded  to,  claim  to  be  entitled  to  share  what  he  has  left, 
as  against  the  defendant  Sashummah,  the  mother  of 
Singree  deceased.     Qu.  as  to  their  right? 

Anstver. 

The  deceased  Venganah,  having  a  son,  had  no  right  to 
make  the  distribution  stated.    ' 

The  opinion  proceeding  to  enumerate  in  order  the 
persons  successively  entitled  by  law  to  inherit  to  Singree, 
concludes  that,  in  the  actual  state  of  the  family,  the 
defendant,  the  mother  of  Singree,  and  not  the  parties 
claiming,  is  entitled  to  succeed  to  Singree's  share  of  what 
his  father  Venganah  left. 


*'*';.*: 


CHAP.  I. 


Remarks. 

By  law,  as  received  in  the  school  that  follows  the 
Miticshar&y  Smriti-Chandricdf  and  MidhavyOy  a  father 
is  restrained  from  giving  away  immoveables,  without  the 
concurrence  of  his  sons :  but  he  is  not  preclyded  from 
disposing  of  moveables  at  his  di^etion.  (Mit.  on  Inh. 
ch.  i.  sect  1.  27.)  Considered  then  as  a  gift,  the  dis- 
tribution alluded  to,  which  seems  not  to  have  concerned 
land,  should  not  have  been  deemed  invalid.  No  doubt, 
the  mother  (and  not  the  sisters-in-law)  was  entitled  to 
succeed  to  the  son's  property.  C. 

m 

The  answer  is  no  doubt  correct  as  it  applies,  Whether 
Venganah  had  or  had  not  a  right  to  make  the  disposition 
he  did  ?  having  been  made,  the  question  to  be  decided  is, 
Who  succeeds  to  Singree?  for  the  previous  distribution  is 
not  subjudice.  The  preference  of  the  mother  is  probably 
correct.  E. 
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ZILLA  OF  SARUN. 


(A)    Ram  Tuwukbl  Tievaree 


{^A)    Kam  luwukbl  Tievaree  1 

(B)    Lai  Ram  Tievaree  \  ^ff^^«''- 


>  Respondents. 


(C)  Four  sons  of  Cliutur  Tievaree 

(D)  Ico  Lai  Tievaree 

(Aote,  vol.  i.  p.  18.) 

Raggoo   Nath,   deceased,   was  the  father  of  A,   C, 
and  D.     A  is  the  father  of  B.     It  appears  that  C  and 
D  having  instituted  in  the  Zilla  of  Sarun  a  suit  against 
A  and  B,  claiming  certain  lands  on  the  ground  of  their 
having  been  assigned   to  A,  by  a  deed   in  writing  by 
their  father  Raggoo  Nath,  contrary  to  the  Shastre,  ob- 
tained a  decree  in  their  favour  by  the  decision  of  the 
Registrar,  which  was  confirmed  in  appeal  by  the  assistant 
judge.      The   appeal   of  A   and    B   to   the   Provincial 
Court  not  being   admitted,  they  petitioned  the  Sudder 
Dewanny  Adawlut  for  a  special  appeal ;  upon  which  that 
Court  referred  to  their  Hindu  law  officers  the  following 
questions,  arising  from  the  case  as  above  stated,  with  the 
pleas  urged  by  the  appellants. 

1 .  Supposing  Raggoo  Nath  to  have  acquired  the  lands 
in  dispute  by  means  of  ancestral  property,  could  he,  in 
that  case,  assign  them  by  deed  to  one  of  his  sons,  to  the 
exclusion  of  the  others  ? 

2.  Supposing  them  to  have  been  not  ancestral,  but  of 
his  own  acquisition,  could  he  do  so  ? 
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In  answer  J  the  Pundits  replied; 
That,  under  the  circumstances  stated,  the  father,  in 

■ 

either  case,  was  not  competent  to  assign  over,  by  any 
means,  the  lands  in  question  to  one  son,  without  the 
consent  of  the  others ;  a  father  not  having  power  either 
to  give  or  sell  without  the  consent  of  his  sons,  whether 
land  or  slaves,  though  acquired  by  himself,  much  less 
where  they  have  descended  to  him.  And  for  this  they 
referred  to  the  text  of  Menu,  cited  in  the  Mitacshara^ 
Vyavahara  Madhavya^  Vira  MitsodayUy  Vivada  Tan- 
dava,  8^0.  Sgc. 

Communicated  by  Mr.  Sutherland. 


12  appjlNdix  to 


ZILLA  OF  GANJAM. 

Sept.  5,  1806. 

(Ante,  Tol.  i.  p.  tl.  t6.) 

A  Brahmin  having  separated  himself  from  his  family 
above  sixty  years  ago,  made  a  formal  division  with  his 
brothers;  and,  having  no  male  issue,  gave  his  meerassj 
or  right  of  conducting  the  religious  ceremonies  in  the 
houses  of  a  certain  class  of  people,  to  his  son-in-law, 
and  died.  His  nephews  and  other  relations  having  put 
in  their  claims,  who  is  entitled  to  it  according  to  the 
Hindu  law  ? 

Answer. 
The  gift  to  the  son-in-law  is  valid,  provided  it  was 
made  with  the  consent  of  the  givers  wife;  or,  if  he 
had  none,  of  his  mother,  grandmother,  or  other  rela- 
tions whom  it  was  his  duty  to  maintain,  subject  to  there 
having  been  other  property  remaining  sufficient  for  their 
support.  The  owner  may  dispose  of  his  property  as  he 
pleases,  first  setting  apart  enough  for  the  maintenance 
of  his  family. 

Remarks. 
The  necessity  of  every  one  to  provide  for  the  main- 
tenance of  his  family,  and  their  consequent  right  to  a 
sufficiency  for  that  purpose,  is  generally  admitted.     The 
concluding  part  of  this  opinion  is  however  too  vague ; 
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in  fact,  it  is  not  the  case  universally,  that  the  owner 
may  dispose  of  his  property  as  he  pleases.  An  indi- 
vidual cannot  alien  his  real  estate^  to  the  prejudice  of  his 
heirs.  jVith  respect  to  the  case  proposed,  I  agree  with 
my  Pundit  that  the  gift  was  invalid ;  though  he  thinks 
the  son-in-law,  during  his  wife's  life,  might,  as  her  re- 
presentative, have  enjoyed  the  right  conferred.  "  Pa- 
mohityd"  is  the  technical  name  of  the  object  of  the  gift. 
Of  this,  three  descriptions  are  recognized.  1.  The 
"  Kramagatay''  or  ancestral.  2.  "  Swayankuta^''  or  self- 
acquired.  3.  ^^  Agantukay^  or  temporary.  The  two 
former  are  regarded  as  '^  Vrilti^^  subsistence;  and,  by 
custom,  considered  as  analogous  to  real  property*  The 
last  is  merely  incidental.  From  the  term  ^^meerassy' 
used  in  the  statement  of  the  case,  (being  an  Arabic 
word,  signifying  heritage^)  it  would  appear  that  the 
disputed  Pamohitya  was  of  the  first  description  above- 
mentioned  ;  in  which  case^  there  can  be  no  doubt  but 
that  the  gift  was  not  valid  against   the   nephews    of 

the  donor.  S. 
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ZILLA  OF  VIZAGAPATAM. 
December  17,  1808. 

(Ante,  vol.  i.  p.  tS,) 

The  family  of  the  deceased,  a  Hindoo  of  the  Banyan 
tribe,  consisted  of  his  wife  and  the  widows  of  two  sons 
dead  without  leaving  issue  ;  when,  being  at  the  point  of 
death,  he  caused  to  be  drawn  two  instruments  under 
two  several  dates,  purporting,  that  nothing  should  be 
given  to  his  elder  daughter-in-law,  except  the  jewels 
she  had  worn  during  the  life  of  her  husband ;  but  that 
the  younger  one  should  have  some  of  the  moveables, 
beside  her  ornaments ;  and  that  all  the  rest  of  his  pro- 
perty, moveable  and  immoveable,  should  belong,  in 
certain  specified  proportions,  to  his  blood  relations,  his 
servants,  and  his  widow. — Are  these  instruments  valid  ? 
And,  if  not,  in  what  manner  are  the  three  widows,  i.  e. 
the  widow  of  the  deceased,  and  his  two  daughters-in- 
law,  living  together,  to  divide  the  estate  ? 

Answer, 
The  Pundit,  protesting  against  acts  done  under  the 
influence  of  prejudice  or  resentment,  proceeded  to  say, 
that,  subject  to  the  instruments,  the  control  of  the  whole, 
in  default  of  male  issue,  devolves  on  the  widow  of  the 
deceased  ;  and  there  is  no  authority  for  dividing  the 
property  between  her  and  the  daughters-in-law,  with- 
out her  consent.     If  she  consent  to  a  division,  it  should 
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be  into  four  parts  ;    of  which  she  should  take  two,  and 
the  two  daughters-in-law  one  each. 

(Signed)  Djsky  Nakkain,  Sastree. 


Remarks. 
A  disposition  of  property  made  under  the  influence 
of  anger,  as  of  any  other  violent  passion,  disturbing  the 
intellect,  is  by  law  invalid.  But  the  objection  must 
appear  from  other  circumstances  than  the  mere  fact  of 
the  disposition  being  different  from  that  which  the  law 
would  have  made  without  it.  The  whole  property  in 
question  was  vested  in  the  father,  and  he,  having  no 
surviving  male  issue,  was  not  restricted  by  law  from 
disposing  of  immoveables,  as  well  as  moveables,  at  his 
discretion.  Whatever  was  not  so  given  away  by  him 
would  devolve  by  inheritance  on  his  widow,  and,  after 
her  death,  on  his  legal  heirs  ;  and,  according  to  an 
opinion  which  is  supported  by  the  author  of  the  Veija- 
yanti,  a  commentary  on  Vishnu,  the  widows  of  sons, 
who  died  before  their  father,  are  entitled  to  succeed  to 
him.  But  this  doctrine,  on  which  alone  the  daughters- 
in-law  could  found  any  pretensions  to  participate,  is  not 
generally  received  in  the  schools  which  follow  the  Mi- 
tacshara^  C. — See  Append,  to  ch.  vi.   On  Inheritance. 

Mr.  Ellis,  in  a  remark  reflecting  with  considerable 
freedom  on  the  Pundit  in  this  case,  was  of  opinion  that 
the  widow  of  the  father  was  the  heir,  and  that  the  dis- 
position of  the  deceased  was  of  no  validity. 
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ZILLA  OF  GANJAM. 

(Ante,  vol.  i.  p.  tU) 

A  Brahmin  having  some  landed  property,  gave  it  to 
his  paternal  nephews,  who  had  been  divided  from  the 
family ;  and  died,  leaving  his  widow,  and  a  widowed 
daughter-in-law,  surviving  him. — Qu.  was  the  gift  com- 
petent, according  to  the  Hindu  law  ? 

Answer. 

It  is  defective,  in  not  having  allotted  a  part  for  the 
maintenance  of  the  women ;  a  gift  by  a  man,  leaving 
his  family  destitute,  being  strictly  forbidden. 

Remark. 

In  this  case,  the  Brahmin  had  no  male  issue  living ; 
and,  supposing  provision  to  have  been  made  for  his 
widow,  and  daughter-in-law,  the  gift  to  the  nephews 
was  probably  valid,  though  the  wife  was  the  heir  at 
law.  S. 


.-v 

f 

•    1 
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ZILLA  OF  GANJAM. 

(Ante,  Tol.i.  p.  21.) 

A  Brabmin  having  a  son,  and  a  grandson  by  another 
son  deceased,  a  few  days  before  his  death,  drew  out  a 
f>aper  in  the  name  of  Sree  VeneataswaraloOy  (the  god 
worshipped  at  TripettyJ  stating,  that  the  whole  of  his 
property  being  divided  into  four  parts,  two  of  them 
diould  be  retained  by  himself,  one  belong  to  his  son, 
and  the  remaining  one  to  his  grandson,  the  representa- 
tive of  his  elder  son  deceased ;  the  two  latter  to  enjoy 
tb^r  shares  during  their  respective  lives,  the  same  after 
their  deaths  to  vest  severally  in  their  widows.  Signed 
by  the  parties,  it  was  attested  by  witnesses.  Neverthe- 
less, the  son  subsequently,  before  the  death  of  his  father, 
objected  to  the  disposition.  Since  the  death  of  the 
fether,  the  widow  of  the  latter  having  brought  a  suit  to 
recover  the  shares  reserved  by  her  husband  under  the 
writing  referred  to,  you  are  to  say  whether  it  be  valid, 
and  she  entitled  under  it  to  the  shares  in  question  ?  Or, 
whether  she  is  entitled  to  be  maintained  only;  and,  if 
so,  how  much  is  to  be  paid  her  annually  out  of  the 
property  for  her  maintenance  ? 

Answer. 

The  writing  alluded  to  is  inconsistent  with  the  Hindu 
law,  according  to  which  the  estate  of  the  father  can 
never  be  inherited  by  another,  while  there  are  sons.  The 
widow,  therefore,   must  be   content  with   maintenance, 
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which  should  be  an  annual  allowance,  suitable  to  her 
rank  and  condition. 

Remark. 
The  deed  in  question  does  not  appear  necessarily  in- 
consistent with  the  Hindu  law.  The  only  part  that 
seems  liable  to  future  objection,  is  that  which  stipulates 
the  reversion  of  the  shares  of  the  son  and  grandson  to 
their  widows.  This  would  be  invalid  and  void,  so  far 
as  it  went  to  affect  real  property,  if  the  son  or  grandson 
left  an  heir  preferable  to  their  widows.  As  the  case  is 
stated,  I  do  not  understand  that  the  writing  contained 
any  condition  that  the  two  shares  reserved  by  the  Brah- 
min shall  survive  to  his  widow.  Did  it,  I  conceive 
that  it  would  be  valid  as  against  the  son  and  grandson 
who  voluntarily  signed  it;  though  not  as  against  any 
other  preferable  heir  to  the  widow,  so  far  as  real  pro- 
perty might  be  concerned.  So  that,  during  their  lives, 
the  widow  would  be  entitled  to  their  interest  in  it,  and 
no  longer;  unless  it  continued  to  her  by  operation  of 
law.  S. 
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ZILLA  OF  COMBACONUM. 

September  10,  1808. 

(Ante,  vol.  i.  p.  f 6.) 

The  deceased,  having  sons  and  daughters,  in  his  life- 
time divided  his  estate  with  his  sons,  giving  to  his  wife 
a  portion  of  land,  for  her  life. — Was  the  latter  gift 
valid? 

Answer. 
It  was. 

Remark. 
Land  may  be  given  by  the  husband  to  his  wife  in 
Stridharuif  and  will  be  her  absolute  property. Q)  The  gift 
in  question,  however,  appears  to  have  been  for  life,  and 
seems  to  be  merely  an  allotment  for  maintenance,  in 
which  case  too  it  is  doubtless  valid,  and  the  land  will  be 
at  the  son's  disposal,  after  the  widow's  death.  C.  - 

(1)  Vide  infra,  p.  tl. 


b2 
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ZILLA  OF  OHINGLEPDT. 
October  15,  ld08. 

(Ante*  Yol.  i.  p.  96.) 

A  man  having  assigned,  as  part  of  a  portion  for  his 
daughter,  a  female  Pariah  belonging  to  him^  is  the  as 
signment,  which  is  in  writing,  good  ? 

Answer, 
If  the  woman  come  wi&in  one  of  the  five  descriptions 
of  slaves,  that  are  not  to  be  emancipated,  the  portion, 
partaking  of  the  six  essential  qualities  of  Stridhanay  will 
be  good  in  law. 

{Signed) 

T.  iUpTVAXjl  CHJLftIJkJR«  PmUUt. 

. ..  ( «  »  .         .  J  ■■  •   ■     • 

Remark. 
There  <ii  nodiing  in  the  ixw  to  prevent  a  da:9e  being 
given,  like  anjr  other  property,  as  a  nuptial  preseirt.  <?. 
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A  native  of  Bengal  (Hindoo)  having  lost  the  sons  that 
he  had  by  his  first  wife,  in  order  to  reconcile  her  to  his 
purpose  of  taking  a  second,  settled  some  houses  and 
grounds  upon  her,  but  without  giving  possession  of 
them ;  to  obtain  which,  she  brought  an  ejectment  against 
him  in  the  Supreme  Court;  which  the  Pundits  of  the 
Cocrrt  considered  to  be  inaifttainable,  upon  the  ground 
of  its  being  Stridhana^  which  it  was  illegal  for  any  one 
lo  withhold ;  reporting,  at  the  same  time,  th«l  her  domi- 
nion over  resll  prope)rty,  deprived  from  ber  husbdnd,  con- 
sisted in  enjoyme&t,  and  did  not  extend  to  aKenalion. 

Remark. 
The  opinions  delivered  by  the  Pundits  in  this  case 
appear  conformable  to  the  doctrine  received  in  Bengal. 
A  wife  may  not  aliene^  as  she  pleases y  her  real  ^pecu- 
liar property^  (Stridhana)  bestowed  by  het  husband  ;(^ 
but  I  imagine  she  is  absolute  with  respect  to  such  pro- 
perty, derived  from  any  other  quarter.  Jim.  Vah.  ch. 
iv.  sec.  1.  §23.  What  precedes  is  applicable  to  the 
doctrine  of  the  Bengal  school.  According  to  the 
Benares,  and  Mitbila  authorities,  the  restriction  upon 
her  as  to  real  property  is  general.  S. 

(1)  Vid.  fupra,  p.  19. 
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ZILLA  OF  VIZAGAPATAM. 

January  23,  1810. 

(Ante,  Tol.  i.  p.  S7.) 

A  husband,  surviving  his  wife,  died,  eaving  only  a 
daughter,  who  succeeding  to  his  property,  which  was 
in  land,  her  husband  took  upon  him  by  writing,  to 
dispose  of  a  part  of  it  to  a  Brahmin,  the  wife  objecting 
at  the  time  to  the  alienation.  The  granter  having,  in 
consequence  of  this  opposition,  got  back  the  deed,  the 
Brahmin  brought  his  action  to  recover  the  land,  insist- 
ing on  his  right  under  the  grant.  On  reference  to  the 
Pundit  of  the  Court,  he  is  of  opinion  that  the  right  of 
the  daughter  to  succeed  was  clear:  and  that  the  hus- 
band had  no  power  to  dispose  of  any  part  of  the  land 
so  descended,  withou  her  consent. 

Remark. 

Here  the  married  daughter  inherited  in  default  of 
male  issue,  widow,  or  unmarried  daughter.— Mitacsh. 
on  Inh.  ch.  ii.  sect.  2,  3,  &c.  Her  husband  was  precluded 
from  using  his  wife's  property,  unless  for  the  performance 
of  some  indispensable  duty,  or  in  circimistances  of  dis- 
tress.— Ibid,  sect  xi.  32.  C. 
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ZILLA  OF  BELLARI. 

July  23,  1808. 

Hammuckali,  v.  Rungapah. 

(Ante,  Tol.  i.  p.  97.) 

The  Defendant  states,  that  toward  payment  of  the 
money  adjudged  due  from  him  to  the  Plaintiff,  by  the 
decree  of  the  Court,  his  only  property  consists  in  the 
ornaments  worn  by  his  wife,  who  is  yet  but  seven  years 
of  age.  Are  they  liable  to  be  seized  in  this  case,  in 
execution  for  the  debt  in  question  ? 

Afistuer. 
It  appears  from  Catyayana,  that  a  husband  cannot 
appropriate  jewels  given  to  his  bride,  even  for  his  neces- 
sary maintenance ;  and  the  judgment  recovered  by  the 
Plaintiff,  must  be  satisfied  by  other  means. 

Remarks. 
The  answer  supposes  the  ornaments  to  be  the  wife  s 
property  {Stridhana\  given  to  her  outright ;  but  the 
question  leaves  it  dubious  whether  they  might  not  be 
the  husband's,  and  only  allotted  to  her  for  wear.  In 
distress,  the  husband  may  for  his  relief,  take  his  wife  s 
separate  property  (iSr/ittflf/ij)  —  Mitaoi|i.  on  Inh.  ch.  ii. 
sect.  xi.  §31. — But  he  is  not  compellable  by  a  cre- 
ditor to  do  so  ;  in  other  words,  the  creditor  cannot  seize 
the  wife's  goods  in  execution  for  the  husband  s  debt. 

C. 


10 


24  APPENDIX    T<r 
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One  of  the  circumstances,  under  wUfeh  the  husband 
may  take  the  woman  s  property  of  his  wife  is,  "  under 
"  arrest."  The  creditor  indeed  could  not  seize  the  jewels 
in  possession  of  the  wife,  and  forming  her  Stridhana ; 
but  he  might  have  arrested  the  husband,  who  might 
then  have  legally  appropriated  them  to  the  payment 
of  his  debt.  E. 
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ZILLA  OF  CHINGLEPUT. 
May  31, 1803. 

I 

(Ante,  Tof.  i.    p.    53.) 

On  reference  to  the  Pundit,  as  to  [the  form  and  effect 
of  a  deed  of  Stridhanaj  he  certified  in  substance  as 
follows : 


Answer. 

Stridhana  means  an  estate  given  to  a  woman.  In  a 
deed  conferring  it,  the  year  and  month  should  be  men- 
tioned, with  words  to  the  effect  following : — "  I  give 
"you  so  much  out  of  my  estate  as  Mungale  Drauya, 
"  or  matrimonial  portion  ;  (literally,  ceremony  money ;) 
"  and  you  are  to  enjoy  it  as  your  own/*  The  property 
so  given  descends  from  her  to  her  daughter;  if  she 
have  no  daughter^  to  her  son. 

(Signed)        T.  Kistkama  Chariar. 


Remark. 

This  is  deduced  from  general  maxims  oonceming  the 
form  of  a  solemn  deed^  Given  to  kill  by  her  kiiiaman 
at  her  marriage,  or  befbre,  or  subsequently  to  it,  the 
property  is  her  Stridhana.  See  Mitacsh.  cm  Inh.  ch.  ii. 
sect.  xi.-^For  succession  to  tt  after  her  death,  sed  Id. 
sect.  x\.  11,  1 2,  et  seq. 


'4. 
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The  Pundit  (in  a  case  missing)  reported,  that  if  a 
man  having  been  in  possession  of  the  land  of  another  for 
twenty  years,  the  owner,  living  in  the  same  village,  in  all 
that  time,  make  no  claim,  it  becomes  the  property  of  the 
occupier ;  and,  on  the  same  principle,  if  one  have  been 
allowed  to  retain,  undemanded,  another's  money  for  ten 
years,  the  lender  living  all  the  time  in  the  same  village,  it 
is  irrecoverable. 

Remarks. 
See  Jagannatha's  Dig.  b.  1.  cxiii.  C. 

This  is  not  the  law,  according  to  authorities  in 
this  (the  Southern)  part  of  India,  Vijnyaneswara,  after 
a  long  argument,  rules,  that  it  is  the  perishable  produce 
only  of  land  that  cannot  be  recovered  after  the  expira- 
tion of  twenty^  and  of  other  property  after  ten  years, 
such  land,  or  other  property,  having  been  enjoyed  to  the 
exclusion  of  the  owners,  by  his  default,  or  in  his  view. 
With  regard  to  land,  he  holds  that,  if  legal  acquisition 
can  be  disproved,  even  after  the  expiration  of  a  hundred 
years,  (considered  as  the  measure  of  the  life  of  man,) 
ownership  is  not  established  by  possession;  and  he 
accordingly  declares,  that  "  even  beyond  the,  period  of 
*^  memory,  if  there  exists  a  current  tradition  of  the  illegality 
*^  of  the  acquisitiotH  the  enjoyment  is  not  valid."  And  it 
is  observable,  that,  to  render  it  so  in  any  case,  it  must 
have  been  in  view  of  the  owner.  In  fact,  accord- 
ing to  the  original  and  correct  doctrine  of  the  Hindu 
law,   enjoyment  or   possession  can    never  be  cause  of 
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owDership,  it  is  a  presumption  of  it  only ;  but,  if  the 
want  of  original  title  can  be  shewn,  the  possessory 
holder  may,  at  any  timej  be  divested  of  the  property. 
This  applies  not  merely  to  land,  but  to  property  of 
every  description.  The  Hindu  canon  is,  "  Acquisition 
"must  be  shewn;"  all  else  is  exception.  Menu  says, 
"  He  who  enjoys  without  ownership  for  many  hundreds 
"of  years,  the  Lord  of  the  earth  shall  inflict  on  that 
"  criminal  the  punishment  ordained  for  thieves.'*         E. 


.  r      n. 
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APPENDIX  TO  CHAP.  11. 


ON  MARRIAGE. 


BOMBAY. 

Broach. — Court  of  Adawlut,  Jan.  25,  1812. 

(Ante,  Tol.  i.  p.  56.) 

Upon  the  case  referred,  and  consideration  of  the 
law,  it  appears  to  us,  that  the  right  of  ''^Wagdan^  or 
betrothing  a  girl,  and  of  marrying  her  after,  belongs,  in 
the  first  instance,  to  the  father;  if  he  be  not  living, 
then  to  the  paternal  grandfather;  failing  him,  to  the 
brother  of  the  girl ;  if  she  have  no  brother,  to  her  paternal 
uncle ;  in  default  of  such  relation,  to  her  male  cousins 
on  the  same  side;  and,  ultimately,  to  her  mother. 
In  the  present  case,  the  girl's  paternal  uncle  has  the 
right. — Referring  to  a  text  in  the  Mitacshara. 

(Signed)        Nurbhuyram,  Sastree. 

Walubhram,  Sastree. 

Remark. 
The  passage  in  the  Mitacshara  is  part  of  Yajnya- 
walcya's  text  (part  i.)— "The  father,  paternal  grand- 
"  father,  brother,  kinsman,  remote  relations,  {saciUya^ 
"  and  mother,  are  the  persons  to  give  away  a  damsel ; 
**  the  latter  respectively,  on  failure  of  the  preceding." 

C. 


» 

t^i 
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ZILLA  OF  CHINGLEPUT. 
May  31,  1803. 

(Ante,  Tol.  i.  p.  99.) 

Q)  On  reference  to  the  Pnndit,  as  to  the  form  and  effect 
of  a  deed  of  Stridhana^  he  certified  in  substance  as 
follows : 

Answer. 
Stridhana  means  an  estate  given  to  a  woman.  In  a 
deed  conferring  it,  the  year  and  month  should  be  men- 
tioned, with  words  to  the  effect  following  : — "  I  give 
"you  so  much  out  of  my  estate  as  Mungale  Drauya^ 
"or  matrimonial  portion  /literally,  ceremony  money); 
"and  you  are  to  enjoy  it  as  your  own."  The  property 
so  given  descends  from  her  to  her  daughter;  if  she 
have  no  daughter,  to  her  son. 

(Signed)        T.  Kistnama  Chariar. 

Remark. 
This  is  deduced  from  general  maxims  concerning  the 
fonn  of  a  ^leou^  deed.  Given .  to  her  by  hex  kinsman 
i^t  hi^r  mai^age,  or  before^  or  subsequently  to  it,  ^e 
property  is  her  Stridhana.  See  Mitacsh.  oja  Inh.  ch.  ii. 
sect.  I  ] . — For  succession  to  it  after  her  death,  see  Id* 
lect  xi.  11,  12,  etseq.  C. 

(!)  Muplaced  : — belonging  to  the  preceding  chapter. 


^ 


30  APP£NDIX    TO 


ZILLA  OF  VERDACHELLUM. 

Narasummall^  v.  Ragavendrachoree. 
Nov.  24,  1809. 

^(Antd,  Tol.  i.  p.  36.) 

A  son  refuses  to  maintain  his  mother,  alleging  that, 
without  his  consent,  she  married  off  two  of  her  daugh- 
ters, receiving  at  the  time  a  certain  sum  from  each  of 
their  respective  husbands. — 1.  Does  this  exonerate  him 
from  the  obligation  of  maintenance? — 2.  Is  she  entitled 
to  retain  money  so  received  ? 

Answer. 
The  son^s  obligation  of  maintenance  is  not  discharged 
by  what  is  stated,  neither  can  he  call  his  mother  to 
account  for  the  money  in  question  received  by  her,  pro- 
vided it  were  given  to  her  for  her  own  use. 

Remarks. 
The  brother  of  the  girls,  not  the  mother,  had  the 
right  to  give  them  in  marriage.  But  she  does  not  for- 
feit her  maintenance  by  that  assumption  of  the  son's 
privilege. — As  to  the  receipt  of  money  for  giving  a 
damsel  in  marriage,  it  is  reprobated  by  Menu,  ch.  ix. 
ver.  98,  and  100.  Being  a  present  voluntarily  given  to 
the  mother,  it  cannot  be  claimed  by  her  son,  nor  set  off 
against  her  maintenance.     He  had  no  right  to  any  gra- 
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tuity  for  the  marriage  of  his  sisters,  and  therefore  cannot 
claim  it  as  his  due.  C. 

The  mother  had  no  right  to  marry  the  daughters 
without  the  consent  of  her  son,  under  whose  protection 
she  and  they  were ;  but  he  ought  to  have  prevented  it 
at  the  time.  E. 
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MADRAS. 
Sudder  Dewanny  Adawlut. 

(Ante,  vol.  i.  p.  29.  33,) 

A  Hindoo,  employed  in  the  army,  dies,  leaving  at  his 
death  a  betrothed  wife,  with  whom  consummation  had 
not  taken  place;  together  with  concubines,  and  both 
adopted  and  illegitimate  children;  and,  with  respect  to 
property,  a  pension  payable  to  his  heirs. — Who  are,  in 
this  case,  his  heirs  ? 

Answer. 
(*)The  adopted  children  are  entitled  to  the  pension, 
subject  to  the  obligation  of  maintaining  the  concubines. 
It  is  so  held  in  Vivandabhangarnava^  *'  on  partition  of 
"  patrimony."  But  it  is  not  said  that  women  with  whom 
marriage  has  not  been  consummated,  and  illegitimate 
children,  have  any  claim  to  inherit. 

(Signed)         Vencatasa,  Sastree. 

Remark. 
If  what  is  here  called  betrothment  be  the  first,  or  real 
marriage  (for  the  fetching  home  of  the  bride  at  the  age 
of  puberty,  commonly  called  the  second  marriage,  is 
merely  the  solemnization,  not  the  celebration  of  the  rite) 
— the   woman  cannot   be   married    again, (^)   (except  in 

(1)  Vid.  post,  p.  85.— S.  C. 

(t)  In  a  late  case  before  the  Sudder  Dewanny  Adawlut,  of  Madras,  where  a  mar- 
riage bad  been  interrupted  bj  the  death  of  the  huaband*  tub^uent  to  betroth* 
ment,  and  before  contammation ;  the  young  woman  who  sunriTed,  claimed  to 
inherit  to  the  deoeaaed  ai  hit  widow;  or  to  be  entitled  at  least  to  maintenance 
out  of  his  assets.  But  the  suit  was  compromisal.  Vencataram  v.  Venestasoo- 
bormell.     Foorth  Term,  I8f4. 
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some  castes,  where  custom  supersedes  the  law) — and, 
as  I  know  of  no  distinction  made  by  the  Hindu  priests 
between  consummation  and  non-consummation,  she  is, 
in  my  opinion,  entitled  to  be  considered  in  every  respect 
as  a  wife.  E. 


VOL.  rr. 
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BOMBAY. 

Broacb. — Court  of  Adawlut,  Sept.  6,  1811. 

(Ante,  vol.  i.  p.  29.  36.) 

In  the  case  of  Kubyan,  wbo  first  betrothed  his 
daughter  to  Pranwulub,  the  brother  of  Ruseek,  and 
afterwards  to  Vesoor,  on  complaint,  the  custom  of  the 
caste  having  been  ascertained,  by  assembling  witnesses 
from  Broach,  Oklesum,  and  Hansit,  it  appears,  that 
where  the  first  betrothment  has  been  accompanied  with 
presents,  it  is  conclusive ;  and  it  appearing  in  this  case 
that  the  one  in  question  was  accompanied  by  the  de- 
livery of  a  sum  of  money,  as  part  of  the  Pulla^  or  bridal 
presents,  we  are  of  opinion  that,  as  well  according  to 
the  custom  of  the  castes,  as  the  law,  the  first  betroth- 
ment ought  to  be  established,  and  have  its  effect;  it 
being  ordained  in  the  Mitacsharay  that  a  girl  shall 
only  be  betrothed  once,  unless  the  betrothment  that 
has  taken  place,  be  liable  to  be  revoked  for  sufficient 
reasons,  such  as  disease,  bad  conduct  in  the  man,  and 
the  like. 

(Signed)  Nurbhuykam,  Sastree. 

WuLUBHHAM,  Sastrec. 

Remark. 
See  passages  cited  by  Jagannatha,  book  iv.  ver.  180. 
also,  ver.  176,  and  178.  C. 
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BOMBAY. 
Broach. — ^Court  of  Adawlut. 

(Ante,  vol.  i.  p.  36.) 

The  father  in  this  case  having  betrothed  his  daugh- 
ter, in  consideration  of  a  sum  of  money  stipulated,  the 
betrothment  is  Asaar  Viva;  and,  on  payment  of  the 
money,  it  cannot  be  set  aside ; — otherwise,  it  may. 

Remark. 

See  Jagannatha's  Digest,  book  v.  ver.  499.  3. 
Menu,  ch.  iii.  ver.  31.  and  Mitacsh.  ch.  i.  sect.  4.  6. 
There  is  no  special  provision  in  the  law  for  the  case  of 
a  promise  to  contract  an  Asura  marriage.  The  tenour 
of  the  agreement  must  determine,  whether,  under  the 
breach  of  such  promise,  the  stipulated  sum  is  to  be  re- 
covered, or  a  compensation.  C. 


c2 


ik^ 
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BOMBAY. 
Broach. — Court  of  Adawlut. 

( Antey  ▼ol.  i. — p.  38.) 

The  betrothment  in  question  cannot  stand,  the  Mt- 
tacshara  declaring  that  those  only  whose  gotra  are 
not  the  same  may  be  betrothed  to  each  other.  And 
whatever  bridal  presents  may  have  been  given  by  the 
boy's  father  or  family  to  the  father  or  family  of  the  girl, 
must  be  returned. 

(Signed)  Nurbhuyram,  Sastree. 

Remark. 
See  Menu,  ch.  iii.  ver.  5.  C. 
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ZILLA  OF  COMBACONUM. 

(Ante,  Tol.  i.  p.  38.) 

1.  A  man  having  engaged  a  young  girl  as  wife  to 
his  son,  if,  on  his  way  to  fix  a  prosperous  hour  for  the 
wedding,  he  should  meet  one  carrying  a  pot  with  fire 
in  it,  a  single  Brahmin,  or  a  cat,  are  these  signs,  on 
account  of  which  the  marriage  should  be  stopped  ? 

2.  If  stopped,  is  the  present  given  by  him  to  be  re- 
turned, notwithstanding  the  preparations  made  for  its 
celebration  ? 

Answer, 

The  marriage  under  such  circumstances  should  be 
stopped,  and  the  presents  be  returned.  Of  the  prepa- 
rations, what  is  saleable  should  be  sold;  for  the  rest, 
there  should  be  an  allowance. 

(Signed)  P.  Vencoo,  Sastree. 


Remark. 

The  auspices  being  bad,  the  parties  would  of  course, 
conformably  with  Indian  notions  and  prejudices,  ab- 
stain from  proceeding  further,  toward  effecting  the 
intended  marriage.  Presents  made  in  contemplation 
of  it  must  certainly  be  returned.  C. 
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ZILLA  OF  CUDDAPAH. 

Chingleroyalo,  v.  Venertaroyalo. 

(Anta,  vol.  L  p.  38.) 

Can  a  promise  by  one  to  give  his  daughter  in  mar- 
Lge  to  a  particular  person,  be   enforced  in  law,  and 


riage 
how? 


Answer, 

The  match  being  a  suitable  one,  and  the  Defendant 
having  received  from  the  Plaintiff  a  sum  of  money, 
toward  the  expense  of  the  marriage,  on  refusal  of  the 
Defendant,  the  magistrate  should  send  for  the  father  of 
the  girl,  and  make  him  perform  his  contract.  If  he 
persist  in  refusing,  he  is  liable  to  be  punished  by  fine, 
and  otherwise. 

Remark. 

See  Menu,  cited  by  Jagannatha,  book  iv.  ver.  171. 

But  for  sufficient  cause,  the  promise  may  be  retracted. 
Id.  ver.  178.  E. 
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ZILLA  OF  CHINGLEPUT. 
June  30,  1806. 

(Ante,  vol.  i.  p.  172.) 

Upon  complaint  of  a  woman  against  her  husband, 
claiming  food  and  raiment,  he  accused  her  of  adultery. 
Upon  examination,  one  of  the  witnesses  took  his  oath 
both  in  the  Court,  and  in  the  Pagoda,  that  at  an  assem- 
bly of  all  their  relatives,  on  being  charged,  she  confessed 
the  fact.  Another  swore  i^  like  manner,  that  he  had 
heard  her  admit  as  much ;  and  a  third  witnes3  deposed 
that  he  heard  the  first  tell  his  relations  what  she  had 
confessed.  It  was  further  proved  that  she  had  been 
seen  going  with  a  herdsman,  and  that  she  had  remained 
with  him  for  a  considerable  time  out  of  the  village. 
Assuming  her  guilt,  is  her  claim  maintainable  ? 

Ansioer. 
The  Pundit,  reciting  all  the  circumstances,  reported 
that  the  husband  was  not  compellable  to  provide  such 
a  woman  even  with  food  and  raiment;  and  that  she 
was  liable  to  be  repudiated  by  him,  in  the  presence  of 
their  relations ;  referring  to  Menu. 

(Signed)         Terumaly  Kistnama  Chariar. 

Remark. 
Menu  nowhere  says,  that  a  woman  divorced  is  not 
entitled  to  a  maintenance.  She  is  to  be  "  abandoned," 
deprived  of  nuptial  rites ;  she  is  to  be  divested  of  her 
ornaments,  and  separate  property;  but  she  must  be 
maintained  :  as  must  an  outcast  be  by  his  family.        E. 
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ZILLA  OF  MADURA. 

(Ante,  Tol.  L  p.  46.) 

If  a  married  woman  quit  her  husband,  and  elope  with 
another,  is  the  latter  answerable  to  him  for  the  loss  of  her 
society? 

Answer. 
He  is  not. 

(Signed) 

Sashadry  Tyengar. 

Remarks. 
The   law  prescribes   punishment   for    adultery;     not 
pecuniary  reparation  to  the  husband  for  the  loss  of  his 
wife's  society.  C. 

Answerable  to  him  pecuniarly  ? 

No : — It  is  by  the  Hindu  law  a  criminal  offence,  and 
punishable,  as  such,  both  in  the  man  and  the  woman. 

E. 
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ZILLA  OF  VIZAGAPATAM. 

(Ante,  Tol.  i.  p.  46.) 

1.  Is  an  action  maintainable  by  the  husband,  to  re 
cover  against  the  adulterer  damages  for  criminal  con- 
versation  with   his  wife?     2.  What    is    eventually  the 
measure  of  such  damages  ? 

Answer. 
The  husband,  in  the  case  in  question,  has  a  claim  to 
be  reimbursed  by  the  adulterer  the  expenses  of  the 
Gata-Sraadum^  and  of  the  ceremonies  attending  his 
marriage ;  and,  if  desirous  of  another  wife,  a  right  to 
recover  those  also  of  a  second  marriage — to  be  com- 
puted according  to  the  custom  of  the  country,  the 
times,  his  caste,  and  any  special  circumstances. — 
Citing  Menu,  and  a  number  of  other  books. 

(Signed)  Narayana. 

Remarks. 
If  the  books  cited  contain  passages  that  support  this 
opinion,  I  have  not  been  successful  in  searching  for 
them.  At  the  beginning  of  the  answer,  reference  is 
made  to  prevailing  customs,  on  which  probably  it  is 
founded,  rather  than  on  express  provisions  of  the  law. 

C. 

Narayana  says,  it   is  in  conformity  with  Menu,  &c. 
And,  no  doubt,  in  equity,  the  payment  of  the  marriage 
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expenses  of  the  husband,  deprived  of  his  wife  by  the 
seducer,  cannot  be  condemned ;  but  I  know  not  that  it 
is  any  where  prescribed  by  law.  The  punishment  for 
every  species  of  adulterous  intercourse  is  most  minutely 
laid  down ;  and  the  act  is,  in  all  its  bearings,  considered 
solely  as  a  criminal  offence.  Et 
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ZILLA  OF  VERDACHELLUM. 

January  10,  1812. 
Tonda  Moontee,  v.  Soobban. 

(Ante,  Tol.  i.  p.  46.) 

The  Plaintiff  having  brought  his  action  to  recover  of 
the  Defendant  damages  for  a  criminal  conversation  with 
his  wife ;  it  was  referred  to  the  Pundit  of  the  Court  to 
say,  whether,  to  sustain  it,  it  was  necessary  to  have 
direct  proof  of  the  fact,  or  if  it  might  be  Collected  from 
circumstances.  The  Pundit,  premising  that  the  injury 
was  not  actionable,  but  punishable  by  fine  or  penance, 
said,  there  was  no  necessity  for  an  eye-witness  of  the 
crime  complained  of;  for  that,  if  a  man  should  use 
equivocal  expressions  to  another's  wife,  or  laugh  with 
her,  and  ogle,  or  eye  her  with  amorous  looks,  or  if  he 
should  hold  conversation  with  her  in  such  a  place,  or 
at  such  a  time,  where,  or  when  he  ought  not  to  have 
been  speaking  with  her ; — any  instance  of  this  sort  is  to 
be  r^arded  as  a  crime  in  the  first,  or  lowest  degree. 
Or,  if  a  man,  with  the  view  of  seducing  the  wife  of 
another,  should  send  her  fragrant  sandal  powder,  or 
flowers,  such  as  jessamine,  &c.  or  perfumes,  or  jewels, 
or  wearing  apparel,  or  edible  fruits  ;  if  any  of  these  cir- 
cumstances be  proved  against  him,  it  is  a  crime  in  the 
second,  or  middle  degree.  If  a  woman  and  a  man 
should  meet  in  a  secret  place,  or  should  embrace  one 
another,  or  if  they  should   sit  together  on  a  bed,  or  re- 
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main  together  in  a  dark  place,  or  if  he  should  converse 
with  her,  handling  her  hair  at  the  time  amorously,  or 
should  wound  her  breast  with  his  nails,  or  her  lips  with 

his  teeth,   or  untie   the  knot  of  her  cloth,   or, if 

any  of  these  circumstances  should  be  proved,  the  crime 
imputed  is  to  be  inferred. 

Remark. 
The  Pundit  is  right  in  his  opinion,  that  damages  can- 
not be  recovered  for  adultery ;  and  the  Court  ought  not 
to  have  proceeded  in  the  cause,  it  being  one  of  those 
cases  of  caste  and  family  rights,  in  which  the  full  ope- 
ration of  the  Hindu  law  is  admitted  by  the  regulations. 
The  circumstantial  proofs,  specially  allowed  by  the  law 
in  cases  of  adultery,  are  very  correctly  enumerated.     E. 
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ZILLA  OF  CUDDAPAH. 

Pullen  Sitty  Nagoo, 

V. 

Siddanatum  Kristnadoo. 

(Ante,  Tol.  i.  p.  46.  54.) 

In  this  case  there  is  referred  to  the  Sastree,  a  petition, 
an  answer,  a  reply,  and  a  rejoinder ;  and  an  answer 
is  required  from  him  on  the  subject,  agreeable  to  Dherma 
Sastra. 

Answer, 
On  the  face  of  the  petition,  the  petitioner  is  irreproach- 
able ;  on  that  of  the  answer,  she  appears  guilty  of  a  great 
crime.  But  her  misconduct  ought  to  be  proved  by  wit- 
nesses ;  and,  if  proved,  she  should  then,  and  not  before, 
be  dealt  with  as  an  adulteress.  And,  should  the  husband 
fail  in  his  proof,  he  will  have  incurred  the  penalty  of 
having  forsaken  a  chaste  wife  ;  and  she  will  be  entitled 
to  a  third  of  his  estate. 

Remark. 
The  desertion  of  a  chaste,  unoffending  wife,  subjects 
the  husband  to  the  obligation  of  maintenance,  assigning 
to  her  for  that  purpose  a  third  of  what  he  possesses. 
See  Jagannatha,  book  iv.  ver.  72.  He  b  even  liable 
to  the  punishment  of  a  thief,  according  to  the  Smriti 
Chandrica,  C. 
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ZILLA  OF  CHINGLEPUT. 
Aug.  22,  1803. 

(Ante,  Tol.  i.  p.  46.) 

A  married  man  having  connected  himself  with  an- 
other woman,  his  wife  quitted  him,  and  returned  to  her 
father's  house.  Her  father  would  have  sent  her  back, 
but  she  refused  to  go.  Under  these  circumstances,  can 
the  husband  maintain  an  action  against  the  father,  for 
the  expenses  of  the  marriage  ? 

t 
Answer. 

Under  the  circumstances  stated  (presuming  the  parties 

to   be  Sudras),  the  father  will   be   answerable  to   the 

husband    in  damages   for    his    daughter's    contumacy ; 

and  if,  thus  living  apart  from  her  husband,  any  of  her 

caste  have  connexion  with  her,  the  adulterer  incurs  a 

fine,  as  well  as  the  expenses  of  the  marriage.     It  is  so 

held  in  the  Verdarajum  Sastra,  in  the  part  called  Stree- 

punjayagum, 

(Signed) 

Terumaly  Kistnama  Chariar. 

Remarks, 
The  authority  cited  is  not  on  this  side  of  India ;  and 
the  opinion    delivered  in  this  case  would  not  be  here 
considered   as   good    law.      The    husband    himself  vio- 
lates the  law,  and  is  liable  to  punishment  for  his  mis- 
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conduct.  Surely  the  wife  cannot  be  compelled  to  return 
to  him,  while  he  persists  in  it ;  and  his  reformation  is 
not  stated.  C. 

The  entertaining  a  concubine  is  a  justification  to  the 
wife,  subjecting  the  husband  (if  she  choose  to  live  apart 
from  him)  to  the  obligation  of  maintaining  her  sepa- 
rately, i.  e.  of  supporting  her  according  to  her  con- 
dition ;  and,  asserting  her  claim,  she  is  entitled  to  her 
thirds,  even  during  her  husband's  life.  The  strange 
law^  above  propounded,  professes  to  be  confined  to 
Sudras;  and  it  may  possibly  among  this  caste  have 
some  foundation  in  practice.  E. 
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ZILLA  OF  CUDDAPAH. 
D.  Narayana, 

V. 

Jungum  Nargaloo  and  Others. 

(Ante,  Tol.  i.  p.  46. 54.) 

Upon  reference  of  the  papers  in  the  cause  to  the 
Pundit  of  the  Court,  he  reported,  that,  if  a  man  forsakes 
a  faithful  wife,  by  whom  he  has  children,  he  should  be 
ordered  to  take  her  back  ;  and,  on  refusal,  be  made 
accountable  to  her  for  a  third  of  his  property.  That  if, 
under  similar  circumstances,  he  takes  a  second,  leaving 
the  first,  without  the  consent  of  the  latter,  he  is  punish- 
able, and  at  the  same  time  answerable  also  to  the  first 
for  her  thirds ;  and  that  whoever  was  accessory  to  such 
second  marriage,  is  likewise  punishable. 

Remarks. 
The  Smriti  Chandrica  teaches,  that  one,  who  deserts 
his  wife  without  cause,  is  liable  to  be  punished  as  a 
thief.  It  may  be  inferred,  that  the  accomplice  is  sub- 
ject to  punishment  likewise.  That  one  who  counsels, 
or  approves  an  act,  is  an  accomplice  in  it,  is  indeed 
a  doctrine  applicable  equally  to  sins,  as  to  crimes ; 
and  accordingly  inculcated  by  passages  of  Paithinasi^ 
Apastamboy  and  other  authorities,  cited  by  writers  on 
penance  and  expiation  ;  any  more  direct  has  not  been 
found  for  the  position.  C. 
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The  general  law  in  the  beginning  of  the  opinion 
appears  rightly  delivered.  I  am  not  aware  that  punish- 
ment by  the  magistrate  is  any  where  appointed  for  a 
second  marriage^  howsoever  contracted.  E. 


VOL.  II. 
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CHITTOOR  PROVINCIAL  COURT. 

April  and  May,  1808. 

(Ante,  vol.  i.  p.  53.) 

A  Hindoo,  having  a  wife,  by  whom  he  had  a  sod, 
took  a  second,  leaving  the  first,  and  afterwards  died, 
leaving  behind  him  a  testamentary  writing,  by  which, 
among  other  things,  observing  that  his  wife  was  unfit 
to  manage  his  family,  he  gives  her  a  thousand  pagodas 
worth  of  jewels.  The  will  having  been  referred  to  the 
Pundit  of  the  Court,  in  his  remarks  upon  this  part  of 
it,  the  Pundit  said,  that  having  born  him  a  son,  to 
whom  there  did  not  appear  to  be  any  exception,  the 
pretence  of  the  mother  being  incapable  of  managing 
the  family,  could  not  justify  the  deceased  in  taking 
another  wife,  dismissing  the  first  on  the  terms  stated; 
since,  according  to  the  Achdra  Candam  of  Vijnyane- 
swara,  he  was  bound  to  have  assigned  to  her  a  third  of 
what  he  possessed ;  and,  possessing  nothing,  to  have 
provided  her  at  least  with  food  and  raiment.  That, 
supposing  her  to  have  had  a  portion  on  her  marriage, 
she  would,  upon  her  husband  taking  a  second  wife, 
be  entitled  to  the  diflference  between  it  and  the  sum 
expended  on  the  second  marriage  ;  and,  if  she  had 
had  none,  then  to  a  sum  equal  to  the  amount  of  such 
expense ;    that  and   the   provision  made  her,   not  cor- 
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responding  with  either  of  these  rtandards,  was  not  con- 
sonant to  law. 

(Signed) 

AlAGA    SlNGANA    ChARIAR. 

Remarks. 
See  passages  of  Yajnyawalcya  and  Vijnyaneswara, 
quoted  bj  Jagannatha,  3  Dig.  8yo.  ed.  p.  ]7,  18.  Also, 
Mitacshara^  on  Inb.  oh.  ii.  sect.  xi.  p.  35. — ^The  woman 
was  entitled  to  a  compensation^  amounting,  with  her 
preyious  Stridhana,  to  a  value  equivalent  to  the  expenses 
of  the  second  marriage.  C. 

The  best  rule,  in  case  of  the  abandonment  of  a  virtuous 
wife,  appears  to  be,  that  she  is  entitled  to  suitable  main- 
tenance, the  ultimate  measure  of  which  is  one-third  of 
dM  estate  of  her  husband  ;  he  also,  accoi^ing  to  the  cir- 
cofttstances  of  the  case,  is  liable  to  corporeal  punishment. 
But  the  claim  at  all  events  ought  to  have  been  m^ged 
agimisl  the  husband  in  his  life ;  it  cannot  affect  his 
heirs.  The  instrument  left  by  the  deceased  is  invalid ; 
and  the  elder  wife  shares  his  estate,  as  such,  with  the 
other  parceners,  or  continues  in  the  administration  of  the 
united  families,  under  the  protection  of  his  son. 

E. 
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BOMBAY. 

Broach. — Court  of  Adawlut. 
April  25,  1810. 

(Ante,  Tol.  i.  p.  49.) 

On  reference  to  us,  agreeably  to  the  law  of  Dherma 
Sastra,  the  case  is  as  follows : — Kubyan,  acknowledging 
his  disability y  requested  that  he  might  try  the  effect  of 
medicine.  Accordingly  two  months  were  given  him  for 
the  purpose,  to  which  a  third  was  afterwards  added, 
but  no  accession  of  virility  was  obtained.  It  was  then 
proposed  to  him  to  submit  to  the  test  ordained  by  the 
Shaster;  but  he  refused,  offering  instead  to  make  his 
wife  the  judge,  which  was  agreed  to ;  but  he  never 
went  near  her,  procrastinating  matters^  under  various 
pretences,  till  about  four  or  five  days  ago,  when,  havii^ 
quarrelled  at  night,  they  came  to  us,  reciprocally  ac- 
cusing one  another.  Upon  the  whole,  from  the  decla- 
rations of  the  parties,  and  the  deposition  of  the  witness 
Umooluk,  as  well  as  from  his  declining  the  proof  re- 
quired by  the  Shaster,  it  appears  to  us,  that  Kubyan  is 
impotent.  Therefore,  as  his  caste  admit  natras  (or 
second  marriages),  he  must  release  his  wife ;  and,  if  he 
refuse,  he  must  be  compelled. 

(Signed)        Nurbhuyaram,  Shastree. 

Walubhram,  Shastree, 

Remark. 
Tliis  is   analagous  to   cases,  for   which  provision   is 
made  by   a   passairc  of  Dcvala,  cited   by  Jagannatha, 
b.  iv.  V.  151.  C. 
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BOMBAY. 

Court  of  Adawlut  at  Broach. 
April  10,  1806. 

(Ante,  vol.  i.  p.  47.) 

It  is  written  in  the  Pooron^,,  that  though  a.  man  be 
irreligious,  immoral,  and  unfortunate,  yet  his  wife  is 
not  at.  liberty  to  forsake  him.  Such  is  the  case  of  the 
husband  of  Saukar,  who  is  accordingly  desirous  to  leave 
him  and  marry  another,  but  it  must  not  be  permitted. 

(Signed)  Nurbhutaram,  Shastrec. 

RoopsHUNKER,  Shostrce. 


Remark. 
Cases  in  which  a  woman  may  forsake  her  husband, 
are  stated  in  a  passage  quoted  by  Jagannatha,  b.  iv. 
▼.  161. 
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ZILLA  OF  VIZAGAPATAM. 

Nov.  15, 1808. 

(Ante,  Tol.  i.  p.  50.) 

A  Brabmin  having,  in  ^e^ult  pf  children  by  his  first 
wife,  taken  a  second,  an  agreement  was  executed  on 
the  occasion  between  him  and  his  first,  by  which  it  was, 
among  other  things,  provided,  that  she  should  not  be 
at  liberty  to  dispose  of  her  ornaments,  without  his  con- 
sent.     Upon  which   the  following  questions  have  oc- 

r 

currcd: 

1.  What  is  the  right  of  a  married  woman  with  re- 
spect to  her  omaipeat3  ? 

2.  W^s  ike  agreement  r^f<^rred  to  competent  between 
the  parties  ? 

3.  Admitting  it  to  have  been  so,  is  the  wife  answer- 
able for  a  breach}  in  having  disposed  of  some  for  ber 
subsistence,  her  husband  neglecting  to  provide  for 
her? 

Answer. 
Tlie  jewels  given  by  a  husband  to  his  bride,  at 
the  time  of  her  marriage,  or  subsequently,  in  consi- 
deration of  it,  are  her  absolute  property ;  and,  as 
such,  at  her  disposal.  They  are  her  StridhanOy  and 
are  distinguishable  from  what  may  be  supplied  her 
from  time  to  time  after,  for  the  decorating  of  her  per* 
son ;     the    latter    she    can    only  wear ;    they    remain 
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(he  property  of  her  husband,  forming  no  part  of  her 
Siridhana,  nor  of  course  disposable  by  her  without 
his  permission,  even  for  her  necessary  maintenance. 
Taking  the  subject  of  the  agreement  in  question  to  have 
been  of  this  description,  the  stipulation  was  competent ; 
and  it  being  contrary  to  the  rules  of  the  Dherma  Sas- 
tra,  and  the  custom  of  the  Banian  tribe,  for  a  wife 
to  take  upon  herself  to  alienate  suqh  ornaments,  even 
though  for  her  necessary  support,  without  her  husband's 
privity,  an  action  lies  against  her  for  so  doing,  indepen-» 
dant  of  agreement,  and  much  more  so  where  there  has 
been  such  a  breach. 

(Signed)  Dusky  Narraix. 


Remarks. 

It  the  ornaments  were  not  Stridhanaj  they  must  have 
been  her  husband's  property ;  and,  as  such,  could  not  be 
disposed  of  by  her ;  and  an  action  will  lie  in  this  case. 
But,  if  they  were  the  wife's  peculiar  property^  she  had 
full  power  over  them,  laying  out  of  the  case  the  special 
agreement,  as  proposed  to  be  done  by  one  of  the  ques- 
tions. And,  even  under  that  agreement,  by  which  she 
promised  not  to  dispose  of  them,  she  might  nevertheless 
justify  the  breach,  under  circumstances  of  necessity, 
arising  from  his  default  in  failing  to  supply  her  with 
necessary  maintenance.  At  all  events  the  promise 
being  without  equivalent,  an  action  at  law  will  not  lie 
upon  it,  the  breach  of  it  being  but  a  moral  fault,  not 
a  civil  injury.  C. 
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I  should  think  that  if  the  agreement  were  made 
respecting  her  Stridhana,  it  would  be  obligatory  (like 
any  other  engagement  respecting  property)  on  the 
wife.  E. 

See  a  distinction  between  worn  and  unworn  orna- 
ments, Menu,  ix.  v.  200.  3.  D.  571.  Mitacsh.  ch.  i. 
sect.  iv.  19.  This,  it  is  apprehended,  cannot  refer  to 
Stridharuij  as  that  belongs  to  the  wife,  under  any  cir> 
cumstance.  T.  A.  & 
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ZILLA  OF  GANJAM. 

(Ante,  Tol.  i.  p.  51.) 

A  Brahmin  havings  at  the  time  of  his  marriage,  given 

some  gold  and  silver  ornaments  to  his  wife,  who  continued 

to  reside  with  her  mother,  and  died  many  years  after, 

never  having  lived  with  her  husband,  but  haying  been 

supported  during  a  great  part  of  the  time  by  her  brothers, 

to  whom  does  the  succession  to  her  ornaments  belong  ? 

Answer. 
Though  the  woman  in  question  never  lived  with  her 

husband,  yet  if  her  conduct  was  otherwise  unimpeach- 
able, he  was  bound  to  provide  for  her ;  which,  if  he 
neglected  to  do,  her  brothers  who  supported  her  are 
entitled  to  be  reimbursed  out  of  the  property  in  ques- 
tion, whatever  they  expended  for  her  necessary  main- 
tenance. The  remainder  belongs  to  her  surviving  hus- 
band. The  property  of  a  woman  dying  without  issue 
vests  in  her  husband. 

Remark. 
The  husband,  on  failure  of  progeny,  is  heir  to  the 
wife's  peculiar  property  (her  Stridhana).  During  her 
life,  he  was  certainly  bound  to  maintain  her;  and,  any 
one  else  doing  so,  I  should  think  such  person,  on  the 
death  of  the  wife,  could  have  no  right  to  withhold  the 
jewds,  &c.  left  by  her,  from  the  heir  to  them.  He 
should  be  left  to  sue  the  husband  for  reimbursement; 
with  respect  to  his  right  to  which,  a  reasonable  doubt 
would  arise,  should  it  appear  he  had  voluntarily  sup- 
ported the  deceased  wife.  S. 
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ZILLA  OF  CUDDAPAH. 

May,  1807. 
Siddummah,  v.  Gungooloo. 

(Ante,  Tol.  i.  p.  53.  57. 61.) 

The  parties  are  man  and  wife.  The  Plaintiff  having 
bom  the  Defendant  a  female  child^  he  thought  proper 
to  part  with  her,  on  the  pretence  of  her  having  mixed 
noxious  ingredients  in  his  rice,  of  which  there  is  no 
proof*  Pregnant  at  the  time  of  separation,  she  sochi 
after  produced  him  a  boy.  Under  these  circumstances 
he  took  a  second  wife;  when  their  caste  having. . been 
af^ealed  to,  he  was  warned  to  provide  for  hi|3  first. 
This  he  refusing  to  do,  they  expelled  him;  and  the 
present  action  being  brou^t,  the  question  is,  whether 
he  is  not  bound  to  provide  for  her,  and  to  what  extent? 

Answer. 

It  is  said  by  Devala,  that  a  man,  desirous  vnlliout 
cause  given  him  by  his  first  wife  to  take  anodier,  shoM 
conciliate  his  first  by  presents,  and  that  thea  he  may 
marry  again.  Menu  says  that,  when  the  first,  nbjed 
to  cootinnal  indisposttion,  demeans  herself  properly 
toward  her  husband,  he  should  make  a  settlement  opoii 
her  firsts  before  he  takes  another ;  being  careful  not  to 
give  her  unnecessary  offence.  In  the  present  case^ 
thece  being  no  proof  of  misconduct  on  the  part  of  Ae 
Plaintiff,  if  the  Defendant  was  desirous  to  take  anodier 
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wife,  he  should  have  reconciled  the  first  to  his  purpose, 
by  the  prescribed  means.  It  is  farther  held  by  Nareda, 
tbut,  if  a  man  imsake  an  affectionate  wife,  by  whom  he 
hai  children,  he  is  punishable,  and  compellable  to  take 
her  back ;  and  that,  if  he  persist  in  refusing,  he  is  bound 
to  assign  her  a  third  of  his  property ;  and,  if  he  have 
none,  at  all  events  to  find  her  in  food  and  raiment 

Remarks. 
See    passages,   on   which   this    opinion   is   founded, 
quoted  from  Yajnyawalcya,  Vijnyaneswara,  &c.  in  Ja- 
gannatha,  book  iv.  ver.  72,  and  74.  C. 

The  title  "  Duties  of  man  and  wife,"  StripuruTherma, 
though  forming  technically  one  of  the  subdivisions  of 
Vyavahdraj  or  judicial  proceedings,  is  considered  in 
reality  to  be  a  branch  of  ethics ;  and  some  authorities 
deny  that  the  infringement  of  these  duties  are  cognizable 
by  the  ordinary  magistrate.  The  better  doctrine  however 
is,  that  the  restrictive  texts,  which  appear  to  forbid  the 
admission  of  suits  between  husband  and  wife,  are  in- 
tended only  to  indicate  their  impropriety,  as  regards  the 
parties.  Vijnyaneswara,  therefore,  in  commenting  upon 
this  text,  '^  The  husband,  if  he  do  not  please,  is  not  liable 
"  to  repay  the  woman's  property  received  by  him  in 
**  famine,  for  charitable  purposes,  in  disease,  or  under 
**  arrest,"  says,  '^  If  the  husband  expend  the  wife's  money, 
*^  excepting  in  famine,  and  the  rest,  and  do  not  repay  it, 
^^  though  he  possess  wealth  at  the  time  when  it  is  de- 
**  manded,  then  an  admissible  suit  may  exist  between 
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'^  thorn. *'  But  be  adds,  ^*  Sach  disputes  will  prosper 
'^  neither  in  the  visible,  nor  invisible  world;  and  there- 
''  fore  the  parties  are  first  to  be  admonished  by  the  kkig 
**  and  his  assessors ;  but,  if  they  persist,  the  cause  most; 
**  proceed  in  the  prescribed  manner."  The  result  is; 
tliat  the  admission  of  causes  between  man  and  wife  ought^ 
if  practicable,  to  be  avoided;  but  that  justice  must 
bo  administered,  if  the  parties  cannot  be  brought  to 
torms.  E. 
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DESCRIPTION    OF   A    MARRIAGE  BETWEEN 

TWO  BRAHMINS; 

« 

Taken  from  a  MS.  Account  of  the  Institutions  and  Cus- 
toms of  the  Natives^  in  the  Barahmaly  and  Salem  IHs- 
tricts  of  the  Peninsula. 

(Ante,  Tol.  i.  p.  44.) 

The  marriage  having  been  agreed  upon,  the  celebra- 
tion of  it  takes  place,  on  a  lucky  day  fixed  by  the  family 
priest  {Purohitd),  or  astrologer,  for  the  purpose.  On 
its  arrival,  the  bridegroom  with  his  parents  proceed  to 
the  house  of  the  bride,  accompanied  by  the  Purohitdj 
with  music,  and  dancing-women,  attendants  carrying 
presents  of  fruit.  The  next  morning,  either  party  having 
performed  their  ablutions  and  ceremonies  at  thdr  re- 
spective houses,  the  parents  of  the  bride  repair  to  that 
of  the  bridegroom,  when  he,  apprized  of  their  approach, 
having  a  cloth  tied  round  his  head,  taking  a  staff  in  his 
hand,  and  throwing  a  wallet  over  his  shoulder,  with 
perhaps  a  book  under  his  arm,  preceded  by  musicians, 
and  accompanied  by  a  few  relations,  walks  out  in  a 
northerly  direction,  exclainling,  with  a  loud  voice,  "I 
"  am  going  to  Causee  ;"Q  upon  which  the  parents  of  the 
bride,  similarly  accompanied,  and  contriving  to  meet 
him,  request  he  will  not  go  to  Causee^  and  that  they 
will  give  him  their  daughter.  With  this  he  stops ;  and, 
having  a  cocoa-nut  put  into  his  hand,  the  whole  party 

(1)  Benares. 
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return  together  to  the  house  of  the  bride,  where  bmng 
seated,  the  Purohitd  commences  the  marriage  rites.     In 
the  course  of  these,  a  cloth,  by  way  of  curtain,  being 
suspended  from  the  roof,  the  bridegroom  sitting  on  one 
side,  the  bride  on  the  other,  the  Purohitd  recites  venes  to 
Vishno,  and  other  deities,  praying  them  to  watch  over 
the  destinies  of  the  contracting  pair.     Then  the  curtain 
being  removed,  the  bride  and  bridegroom  pour  handfuis 
of  rice  on  one  another's  heads ;  while  the  father  of  the 
bride,  having  a  little  water  and  a  piece  of  money  in  his 
right  hand,  puts  them  into  his  daughter's,  and  joining 
it  with  the  hand  of  the  bridegroom,  says,  '^  I  give  this 
"  virgin  to  you  for  a  wife."     Upon  this,  the  Purohitd 
invests  the  bridegroom  with  a  second  shoulder  string; 
and  a  small  gold  plate,  called  a  bhiUo^  with  a  hole  in 
the  middle,  having  a  string  through  it,  being  first  pre- 
sented to  the  company  present  on  a  salver  for  their  bless- 
ing, is  given  to  the  bridegroom,  who  ties  it  round  the 
neck  of  the    bride.     The   Purohitd   then  performs    a 
honianij  or  bumt-ofiering,  before  the  pair,  putting  grain 
into  difierent  pots.     Other  ceremonies  fdlow,  figurative 
of  the   ends  of  marriage,  intermixed  with  muntras,  or 
prayers,  addressed  principally  to  female  divinities,  for  the 
happiness  of  the  one  in  question.     In  the  course  of  these 
proceedings,  presents  and  offerings  of  clothes  and  fruits 
are  made  to  the  parties,  and  money  distributed  to  the  at- 
tendant Brahmins.     Another   homam  being    performed 
at  night,  the  bride  and  bridegroom  quitting  the  house, 
walk  seven  feet  in  the  open  air,  gazing  at  the  star  named 
Arundhatij  when  they  re-enter,   and    being    reseated, 
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ftirtfaer  cereownieB  take  place.  Theses  with  variations, 
are  repeated  five  saccessive  dajrs.  On  the  fifth,  is  per- 
formed the  ceremony  of  dismissing  die  manes  of  their 
ancestors,  who  had  been  invoked  to  be  present  at  the 
wedding.  This  is  done  by  chtmannmng  an  earthen  pot, 
and  inscribing  on  it  something  like  hieroglyphics. 
Other  preparations  being  made,  the  new  married  couple 
¥ralking  round  it  three  times,  fill  it  with  boiled  rice,  or 
|>latters  made  of  leaves,  as  oblations  to  the  manes,  who 
are  thus  considered  as  dismissed  to  their  celestial 
abodes.  The  rice  being  afterwards  taken  out,  the  pot  iS 
scored  up  by  the  family.  On  the  evening  of  the  fifth 
day,  the  parties  seated  in  a  palanquin,  or  mounted  on 
horseback,  preceded  by  girls  dancing  and  singing,  and 
bajuntrks  beating  torn  toms,  sounding  trumpets,  and 
blowing  flageolets,  and  followed  by  some  of  the  mar- 
ried women  of  the  family,  parade  under  a  canopy,  sup- 
ported by  bearers,  and  surrounded  by  relations  and 
friends.  In  this  manner,  the  procession  having  traversed 
the  streets  of  the  town  or  village,  returns  to  the  bride's 
house,  where  the  whole  ends  with  a  feast ;  the  expense 
of  the  marriage  being  defrayed,  as  may  have  been  pre- 
viously agreed. 

If,  which  is  not  generally  the  case,  previous  to  her 
marriage,  the  girl  has  ariived  at  puberty,  consumma- 
tion takes  place  on  the  first  lucky  day  succeeding  the 
celebration  of  the  nuptials ;  otherwise,  not  till  she 
shews  the  characteristic  signs.  These  appearing,  and 
being  made  known,  and  the  day  fixed  by  the  Pnrohitd 
being  come,  the  bride   is   carried  to  the  house  of  the 
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bridegroom,  or  rather  it  should  be  said  now,  the  wife 
to  that  of  her  husband,  when  the  ceremony  of  purifica- 
tion firsts  and  afterwards  a  homam,  or  burnt-offering, 
is  performed.  Betel  and  money  are  distributed,  and  the 
relations  of  the  respective  families  feasted,  when  the 
married  couple  retire. 

Compare  this  account  with  the  Abb^  Dubois',  p.  137, 
of  the  translation  of  his  work  on  the  ^^  Character,  Man- 
ners, and  Customs  of  the  People  of  India,"  &c.  and 
with  the  one  given  by  Mr.  Colebrooke,  in  As.  R^es. 
vol.  vii.  p.  288. 
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APPENDIX  TO  CHAP.  HI. 


ON     THE      PATERNAL      RELATION. 


ZILLA  OF  DARAPOORAM. 

February  3,  1807. 

Coopatravadoo,  v.  Sunjalatravadoo. 

(Ante,  vol.  i.  p.  68.) 

The  Plaintiff  is  the  legitimate  son  of  one  Condatatra- 
vadoo.  The  Defendant  is  his  son  by  a  woman  whom  he 
kept.  The  father  being  dead,  what  becomes  of  his 
property? 

Answer. 

It  is  his  son's,  by  his  lawful  wife,  to  the  exclusion  of 

the  Defendant,  subject  to  any  gift  that  may  have  been 

made  by  the  deceased  in  his  lifetime;  and  this  not  in 

fraud  of  the  rights  of  the  Plaintiff,  as  his  legitimate  son. 

(Signed)  S.  Sunkara,  Sastree. 

Remarks. 

See  Mitacsh.  on  Inh.  ch.  i.  sect.  xii.  and  Dig.  vol.  iii. 
p.  223.  C. 

The  son  is  interested  in  his  father's  property,  nor  can 
any  incident  of  birth  deprive  him  of  this  inherent  right. 
Differences  however  will  exist,  according  to  the  ciFCum- 

VOL.  II.  E 
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stance  of  the  mother.  If  she  were  a  virgin  of  the  same 
castis  the  act  of  connexion  would  be  equivalent  to  the 
ceremony  of  marriage ;  and  the  offspring  would  be  en- 
titled to  a  full  share.  Not  so,  if  of  an  inferior  one.  A 
degraded  caste  in  the  mother  degrades  the  ofl'spring  ;  but 
still  it  is  entitled  to  a  iiifiintenance.  With  respect  to 
Sudnis,  (ull  the  tril>es  of  which  are,  in  law,  nearly  equal,) 
I  am  inclined  to  think  that  sons,  of  whatever  description, 
are  entith'd  to  equal  shares.  E. 

('ominon  sense  dictates  that  the  natural  children  in 
this  country,  by  kept  women,  who  are  a  sort  of  inferior 
wives,  should  have  some  iiiaintt^nance,  which  must  be 
a|)|>ortiuned  by  reference  to  their  wants,  rank,  and  the 
amount  of  their  estates.  Tin*  oa-^iards  of  Rajahs  to  the 
northward  never  pretend  to  claim  a  share ;  but  they 
have  food,  and  clothes,  and  are  married  l»y  their  brother, 
the  Kajah ;  but  then  they  si:rve  liitn  as  peons,  servants, 
slaves.  Th(*y  can  have  no  ri^ht  however  to  a  share  in 
any  ca^e.  Such  questions  ou«rht  to  be  settled  by  a 
Punchayai  of  the  castes  |>copl<\  Any  opinions  upon 
them  that  wcr  can  pretend  to  give,  must  be  open  to  error. 
There  are  different  customs  in  different  ra.ites  and  placet, 
which  only  the  p4'opU*  of  the  particular  ca««tes  can  know 
exactly.  T./') 

In  this  case,  1  think  the  le<^itimate  son  is  th^*  sole  heir 
t^  hLs   deceas(*d    lather's   e>fate :   nor   ci«)   I    iM^lievc   the 
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Hindu  law,  in  any  case,  except  in  the  instance  of  a  Su- 
dra's  son  by  a  female  slave,  recognises  the  heritable  right 
of  illegitimate  children.  The  first  in  the  series  of  heirs 
is  male  issue  (Putra).  But  whom  does  the  law  include 
in  this  term  ?  To  this  I  should  reply,  1.  The  real  legi- 
timate son.  2.  Next,  son  of  the  son,  or  of  the  son's  son. 
3.  The  Putra-pratinidhiy  or  substitute-son.  Again,  of 
the  Piitra-prathjidhiy  by  the  ancient  law,  eleven  descrip- 
tions are  recognised  ;  and  of  these  the  Pawncr-bhava^  or 
son  of  the  twice-married  woman,  alone  might,  in  some 
instances,  be  regarded  as  *^  a  natural  son,"  in  one  accep- 
tation of  the  term.  But,  in  the  present  age,  of  the  eleven 
subsidiary  sons,  the  adopted  son,  of  the  two  descriptions 
technically  called  Dattaca,  or  the  son  given,  and  Critrima, 
or  the  son  made,  is  alone  approved  by  the  law  and  general 
practice.  What  constitutes  a  legal  adoption,  is  a  question 
involving  many  considerations,  and  which  will  not  be 
here  relevant.  S. 


Wt    tU 
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ZILLA  OF  VIZAGAPATAM. 

May  8,  1804. 

(Ante,  vol.  i.  p.  68.) 

A  man  having  an  illegitimate  son,  whom  he  had 
educated  and  married,  had  afterwards  children  bom  in 
wedlock ;  and  conceiving  an  aversion  to  the  former,  he 
turned  him  out  of  his  house,  denying  his  having  any 
claim  upon  him.  The  case  being  referred  to  the  Pundit 
of  the  Court,  his  opinion  was,  that  the  son  in  question 
being  neither  Datta  nor  Aurasa^  (neither  legitimate  nor 
adopted,)  and  no  other  being  inheritable  in  the  Call  age, 
he  could  enforce  no  claim  on  the  property  of  his  putative 
father ;  that  it  was  nevertheless  competent  to  the  latter, 
if  he  thought  proper,  to  admit  him  to  a  share,  and  this 
without  the  consent  of  his  legitimate  issue  ;  and  that, 
provided  he  was  free  from  vice,  he  could  not,  without 
violating  the  Sastras,  refuse  him  food  and  raiment. 

Remarks. 
Issue  by  a  concubine  is  described  in  the  law  as  son 
by  a  female  slave,  or  by  a  Sudra  woman.  If  the  father 
were  a  Sudra,  he  might  have  allotted  a  share  to  his 
illegitimate  son.  Mit.  on  Inh.  ch.  i.  sect.  xii.  And  the 
obligation  of  affording  him  the  means  of  subsistence 
is  declared  in  passages  quoted  in  Jagannatha  s  Digest, 
vol.  iii.  p.  170.  C. 

How  does  the  Pundit  discover  that  this  illegitimate  son 
was  not  Aurasa,  or  son  of  the  bosom?     Why  should 
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this  term  include  only  the  son  of  a  woman  consecrated  by 
the  nuptial  rites  ?  and,  if  it  do  not,  what  becomes  of  the 
reasoning?  It  does  not  mean  only  the  son  of  such  a 
woman ;  for,  if  it  did,  the  progeny  of  a  Gandharva  mar- 
riage would  be  excluded  from  succession ;  which,  by 
the  primeval  law,  they  certainly  were  not ;  for,  to  avoid 
quotations,  whether  from  the  Smritis,  or  their  commen- 
tators, did  not  the  son  of  Dushmanta  and  Sacontala  suc- 
ceed to  his  father's  throne?  Not  to  pursue  this  strain 
any  further,  it  may  be  safely  asserted,  that,  to  establish 
illegitimacy  under  the  Hindu  law,  the  circumstances 
must  be  implicitly  stated ;  (we  must  have  the  thing  before 
us,  not  the  name;)  and  that  nothing  short  of  absolute 
degradation  from  caste  is  an  exclusion  from  heritage. 
Even  in  this  case,  maintenance  is  positively  enjoined. 

E. 

The  Aurasa  putra  (literally,  son  of  the  breast),  is  de- 
scribed as  the  son  begotten  by  a  man  on  his  lawfully 
wedded  wife.  Is  a  Gandharva  marriage  legal  or  illegal  ? 
If  legal,  the  offspring  of  such  a  marriage  would  be  legiti- 
mate ;  and,  no  doubt,  the  right  of  succession  would 
arise.  S. 
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MADRAS. 

Sudder  Adawlut. 

(Ante,  vol.  i.  p.  69.) 

Question. 
Has  an  illegitimate  son  any,  and  what  hereditary  right? 

Afiswer. 

His  father  may  settle  a  share  upon  him,  if  he  make 
partition  in  his  life.(^)  On  the  death  of  the  father, 
without  partition,  he  takes,  with  his  legitimate  brotherSt 
a  half  share.(^)  If  none,  he  is  entitled  to  a  share  equal 
to  that  of  a  grandson,  by  a  daughter. 

Remaj'k. 
Q)  See  Mit.  on  Inh.  ch.  i.  sect.  xii.  1,  and  2.    OPro- 
vided  the  father  do  not  belong  to  one  of  the  three  higher 
tribes:  for  this  rule  is  restricted  to  the  Sudra.   3  Dig.  143. 
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MADRAS. 
Sudder  D.  Adawlut. 

(Ante,  Tol.  i.  p.  71.) 

Has  the  son  of  a  Brahmin,  b^otten  on  a  Sudra 
woman,  any,  and  what  claim  ou  the  estate  of  his  father  ? 

Answer. 
To  the  extent  of  food  and  raiment. 

Remarks. 

Provided  he  be  of  good  conduct,  and,  as  expressed  in 
the  Mitacshara,  (ch.  i.  sect.  xii.  3.)  docile.  C. 

The  Court  would  presume  the  natural  son  qualified  to 
receive  maintenance,  unless  the  opposite  party  could 
shew  what,  in  the  contemplation  of  the  law,  is  a  legal 
disqualification.  S. 
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ZILLA  OF  CUDDAPAH. 

July,  1807. 
Sashuroma,  v.  Somannah. 

(Ante,  Tol.  i.  p.  7].) 

The  Plaintiff  is  the  childless  widow,  having  been  the 
second  wife,  of  Padda  Lingapah,  deceased,  who  had  a 
son  by  his  first  wife,  now  about  eleven  years  of  age, 
having  maternal  relations.  The  deceased,  when  dying, 
expressed  a  wish  that  his  brother  Chinna  Lingapah 
should  bring  up  his  son.  The  questions  are,  1 .  Who  is 
entitled  to  the  deceased's  property?  2.  To  whose  care 
will  it  be  fit  that  his  son  should  be  committed  during 
his  minority  ? 

Answer. 
His  son  is  entitled  to  the  property,  subject  to  the  rights 
of  the  two  widows,  who  have  a  claim  to  as  much  as  may 
suffice  for  their  food  and  raiment,  with  a  reasonable 
allowance  to  them  for  alms ;  and,  beyond  this  it  does  not 
extend,  however  considerable  the  estate.  2.  The  de- 
ceased, when  dying,  having  expressed  a  desire  that  his 
brother  should  take  charge  of  his  son,  the  latter,  if  so 
inclined,  may  live  with  his  uncle. 

Remarks. 
The  son  is  no  doubt  heir,  and  the  widows  are  entitled 
to  maintenance.     See  Mit.  on  Inh.  ch.  ii.  sect.  i.  20.     It 
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belongs  to  the  Court,  representing  the  sovereign,  to  pro- 
tect the  rights  of  a  minor.  There  is  very  fcttle  in  the 
Hindu  law  on  the  subject;  and  a  testamentary  appoint- 
ment of  a  guardian  is  not  noticed  in  it.  The  latter  part 
of  the  answer  is  therefore  not  founded  upon  particular  law, 
but  only  expresses  the  Pundit's  sentiments^  as  to  what 
may  be  done  in  the  exercise  of  the  Court's  discretion. 

C. 

"  And  beyond  this  it  does  not  extendj^  &c.     No ;  not  if 
sons  be  alive,  or  daughters  either.  E. 
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PROVINCIAL  COURT  OF  CHITTORE. 

(  AbI*.  vol.  I.  p.  7l.> 

The  child  in  question  (a  female  one)  is  an  orphao, 
having  lost  both  ito  parents.  There  survive,  connected 
with  her,  her  maternal  f^^rand father,  paternal  aunt,  and  a 
cousin  of  her  father.  Who,  of  the  above  three  persons, 
is,  acconling  to  the  Hindu  law,  the  proper  one  to  take 
charge  of  her  ? 

Aiistver, 
The  father's  cousin. 

Remarks. 

The  Pundit's  opinion  in  favour  of  the  cousin  is  founded 
upon  his  being  a  Sapind  of  tlie  father.  The  Raja,  how- 
ever, or  sovereign,  is  the  legal  guardian,  (Jagannathat 
Digest,  vol.  iii.  p.  542.)  and  may  compel  any  of  die  child  t 
relations  to  take  care  of  her ;  the  charge  devolving  on  the 
paternal  male  kindred,  rather  than  on  a  maternal  ancestor, 
or  females.  (M  C. 

«')  S««  5  t)if.  Mi. 
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ZILLA  OF  COMBAGONUM. 

June  27,  1809. 

(Ante.  Tol.  i.  p.  71.) 

The  lands  belonging  to  the  Plaintiff,  an  infant  of  eight 
years,  (suing  by  his  guardian,)  were  mortgaged  by  his 
brother-in-law,  without  the  privity  of  any  one  belonging 
to  him.     Is  the  mortgage  good  ? 

Answer. 

It  is  not. 

(Signed)  P.  Vencoo,  Sastree. 

Remark. 
The  brother-in-law  could  have  no  authority  to  interfere 
in  the  minor's  affairs,  unless  acting  as  guardian  to  him 
with  the  approbation  of  the  sovereign,  who  is  the  legal 
guardian  of  all  minors.  C^ 
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7JLLA  OF  MADURA. 

( Aate.  voL  i.  p.  7f .) 

Quf$ii(ni. 
The  father  being  dead,  at  what  age  is  his  son  liable  for 
his  debts? 

Answer. 

Not  till  after  seventeen. 

(Signed)  Sasuadkee  Jvknoar. 

Remarks. 

The  son  is  of  age  at  sixteen  years  completei  or  at  en- 
trance on  his  seventeenth. 

Jagannatha,  in  his  Digest,  says  the  sixteenth  year,  or 
end  of  the  fifteenth,  overlooking  several  authorities  which 
are  express  as  to  this  point.  (Dig.  vol.  i.  p.  293.)  Thus 
Vireswara,  the  commentator  of  the  Mitacshara,  says,  '*a 
youth  is  independent  immediately  after  sixteen  years.** 
Bhavadevi,  commenting  on  a  passage  of  Vrihaspati,  con- 
ceming  performance  of  penance  by  a  boy  under  sixteen, 
observes,  "  a  boy  above  eleven  years,  to  the  end  of  sixteen, 
*'  must  be  here  understood.'*  Herenat*ha,  author  of  the 
Smriti  sara,  expounds  the  words  '*  after  the  minor  has 
*'  passed  adolescence,  *  in  a  passage  of  Catyayana,  as 
signifying  above  sixteen  years.  And  Raghunandana,  the 
great  authority  of  Bengal,  says,  '^  one  who  has  not  arrived 
'*  at  years  of  discn-tion,  is  one  whose*  a^e  in  k>ss  than 
"  sixteen  vears  *  C. 
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ZILLA  OF  CUDDAPAH. 

June  9,  1807. 
Soonkoo,  V.  Gooroovadoo. 

(Ante,  Tol.  i.  p.  72.) 

The  petition  states,  that  Ellaloo,  the  father  of  the  De- 
fendant, borrowed  of  the  petitioner  jewels,  upon  which 
he  raised  money  by  pawning,  for  payment  of  a  debt  to 
the  Circar ;  and  that  he  is  since  dead,  not  having  re- 
turned them  as  he  engaged  to  do.  The  Defendant,  in 
answer,  alleges  that  his  father  kept  the  petitioner ;  and, 
it  is  in  evidence,  that,  possessing,  as  she  did,  a  separate 
house,  the  deceased  was  in  the  habit  of  visiting  her, 
night  and  day.  He  further  alleges,  that  he  was  not 
maintained  by  his  father,  but  by  a  maternal  uncle ;  and 
that  he  is  at  this  moment  but  a  boy.  This  is  so  :  at  the 
same  time,  it  is  in  proof  that  he  rents  the  arrack  farm, 
which  his  father  held  before  him.  Under  these  cir- 
cumstances, is  he  answerable  for  the  jewels  in  ques- 
tion? 

Amwer. 
It  is  said  by  Vrihaspati,  and  in  the  Smriti  Chan- 
drica,  that  a  son  is  not  of  age  till  sixteen.  Other  au- 
thorities say  not  till  seventeen  or  eighteen.  In  the 
present  case,  as  the  Defendant,  from  holding  the  arrack 
farm,  must  be  considered  as  equal  to  the  carrying  on  of 
business,  he  should  be  held  answerable. 
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Remarks. 

The  whole  current  of  authorities  fixes  majority  at 
sixteen  ycani,  which  Jagannatha  and  Si*r\'ara,  compilers 
of  di^eAt<(,  explained  to  mean  the  entrance  on  the  six- 
teenth year ;  but  which  elder  commentators,  of  greater 
weight,  understand  to  mean  sixteen  years  complete. 

A  son  is  bound  to  pay  his  rather*s  debts.  (Digest^ 
vol.  i.  p.  2G7.)  It  is  observed,  however,  by  Sir  William 
Jones,  that,  without  assets,  the  obligation  is  a  moral  aod 
religious,  not  a  civil  one.     Note  on  Digest,  vol.  i.  p.  2G6. 

C. 
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ZILLA  OF  CUDDAPAH. 

Nov.  13,  1807. 
G.  Chenchoo,  v.  J.  Latcbumorah. 

(Ante,  vol.  i.  p.  72.) 

The  Plaintiff,  a  minor,  of  thirteen  years,  complained 
that  the  Defendant  having  adopted  him,  subsequently 
adopted  another,  and  had  since  turned  him  out  of  doors. 
The  reference  to  the  Pundit  was,  as  to  his  competency  to 
call  the  Defendant  to  an  account  in  judicature,  being  a 
minor  only.  The  Pundit  reported  him  as  not  competent, 
till  he  should  have  attained  the  age  of  sixteen  complete. 

Remark. 

He  may  sue  through  his  guardian,  or  prochein  amy. 
Vyasa  and  Vrihaspati,  (cited  in  various  compilations,) 
having  declared  that  a  kinsman  may  institute  and  defend 
wits  for  a  minor,  a  woman,  an  idiot,  or  insane  person, 
&c. ;  upon  which  commentators  have  observed,  that, 
whether  delegated,  or  not,  a  well-wisher  of  persons,  so 
incapacitated,  may  plead  on  their  parts.  C. 
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ZILLA  OF  COMBACONUM. 

October  14,  I80y. 
Saroavien,  r.  Shistnien. 

(  Ante.  vol.  I.  p.  7f. ) 

In  this  ftuit  on  bond,  the  Defendant  havind^  been  sent 
for  by  tlie  Court,  and  appearing  to  be  an  infant  of  ten 
years  only,  the  Pandit  (Vancoo  Sastree)  haTing  been 
referred  to,  as  to  the  course  to  be  pursued,  reported 
against  proceeding  in  the  action. 

Remark. 
According  to  Nareda,  and  many  other  authorities,  a 
minor  (explained  in  the  Smriti  Chandrica  to  be  one 
who  has  not  completed  his  sixteenth  year)  can  neither  be 
arrested,  nor  summoned  to  answer  a  suit :  and  a  trial,  in 
which  a  minor,  or  insane  person,  is  plaintiff  or  defend* 
ant,  is  pronounced  to  be  wrong,  by  the  Mitacsbara, 
and  other  commentators  on  Vajnyawalcya.  A  kins- 
roan,  however,  bein^  a  well-wisher  of  the  minor,  kc.  is, 
by  a  passap^  of  Vriha.«pati,  authorized  to  institute  and 
defend  suits  on  their  parts.  In  the  silence  of  the  law, 
the  courts  must  discriminate  cases,  in  which  the  snil 
should  proceed,  defended  or  instituted  by  a  friend,  or 
guardian ;  and  thase  in  which  it  must  be  postponed,  until 
the  minor  comt*  of  age.  C. 
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ZILLA  OF  COMBACONUM. 

January  22,  1808. 
Ramasamy  Jyen,  v.  Sachappien. 

(Ante,  vol.  i.  p.  7«.) 

The  Defendant  in  this  cause  being  superannuated, 
and  unable  to  speak;  may  his  son  be  sent  for  to  come 
and  carry  it  on  ? 

Answe7\ 
The  son  of  a  man  in  such  a  state  may  be  sent  for  to 
carry  on  the  cause. 

(Signed)  Vencoo  Sastree,  Pundit. 

Remark. 

Vrihaspati  says,  **  A  man  occupied  with  sacred  lite- 
*'  rature,  engaged  in  the  celebration  of  nuptials,  afflicted 
"  with  disease,  oppressed  by  sorrow,  insane,  under  age, 
"intoxicated,  old,  sued  by  another,  busy  in  the  king's 
**  affairs,  or  engaged  in  austerities  ;  a  warrior  while  war 

depends ;  a  husbandman  during  sowing  and  reaping ; 

and  persons  involved  in  straits ;  must  not  be  arrested  : 

nor  a  woman ;  nor  any  person  who  is  dependant  on  a 
"  master." 

The  author  of  the  Viramitiodayay  commenting  on  a 
similar  passage  of  another  legislator,  observes,  **  These 
"persons  must  be  summoned  at  a  subsequent  time. 
"  But,  if  an  immediate  citation  be  indispensably  neces- 

r 

**  sary,  the  son,  or  other  representative,  should  be  sum- 
"moned." 
The  opinion  is  therefore  correct.  C. 

VOL.  II.  F 
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APPENDIX  TO  CHAP.  IV 


ON     ADOPTIOK. 


ZILLA  OF  VIZAGAPATAM. 

^Am«,  vol.  I.  p.  75.) 

Question  to  the  Pundit. 
Among  the  twelve  sorts  of  sons,  are  not  the  Dufd-^ 
fHUihyayanCyi^)  &c.  disqualified  from  inheriting  in  the 
present  age  ?  And,  can  any  inherit  in  it  but  the  Datta 
and  Aurasa^  the  adopted ,  and  the  legitimate  natural 
bom? 

Answer. 
The  right  of  inheritance  is  restricted  in  the  Catiyug 
to  the  two  descriptions  of  sons  specified  in  this  quettioOt 
in  exclusion  of  the  other  ten. 

(Signed)         Pamut  Appiam,  Sasiret. 

Remark. 
The  answer  is  conformable  to  the  doctrine  received 
in  most  of  the  Indian  schools  of  law.  It  rests  on  the  au* 
thority  of  passages  which  are  quoted  as  authentic  by  the 
Smriti  Chandrica.  and  other  works  received  in  the  South 
of  India,  particularly  Saunaca  and  Vrihaspati,  cited  in 
those  works.  C. 
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ZILLA  OF  SALEM. 

Nov.  15,  1803. 

(Ante,  vol.  i.  p.  76.  79.) 

The  deceased  left  two  widows,  together  with  a  wi- 
dowed sister,  who  had  lived  with  him  after  the  death 
of  her  husband;  also  a  mother. — To  whom  does  his 
estate  go  ? 

Answer, 
The  mother  must  be  maintained,  and  so  must  the  sis- 
ter, if  left  destitute  by  her  husband.  As  to  the  widows 
of  the  deceased,  they  should  adopt  a  boy ;  but  if  they 
cannot  agree  to  do  so,  then  the  estate,  after  deducting 
as  above,  is  divisible  between  them :  and  whatever  re- 
mains out  of  the  portion  set  apart  for  her  expenses  after 
the  death  of  the  mother,  it  is  theirs. 

Remarks. 

These  widows'  right  of  succession  is  declared  by  the 
Mitacshara,  on  Inh.  ch.  ii.  sect.  i.  19. — Passages  of  law 
recommend,  but  do  not  enjoin,  adoption ;  particularly 
Atri.  (Institutes,  52.)  **  By  him  who  has  no  male  issue, 
a  substitute  for  a  son  should  be  adopted,  for  the  se- 
curing the  oblations  of  food,  and  libation  of  water  to 
the  manes."  And  a  text  of  Menu,  of  similar  import 
(which  does  not  however  occur  in  his  Institutes),  says, 

F  2 
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'*  By  htm  who  has  no  male  issue,  a  son,  such  as  it  maj 
be  practicable  to  obtain,  should  be  adopted,  for  the 
sake  of  the  oblation  of  food,  and  obsequies,  and  for  the 
honour  of  his  name."'  C. 

A  woman  cannot  adopt,  without  the  express  sanction 
of  her  husband.  S. 


CHAP.  IV.  S5 


MADRAS. 

Sudder  Dewanny  Adawlut. 

(Ante,  vol.  i.  p.  78.) 

A  Hindu,  employed  in  the  army,  leaving  at  his 
death,  beside  a  betrothed  wife,  with  whom  consumma- 
tion had  not  taken  place,  concubines,  and  adopted,  as 
well  as  illegitimate  children ;  and,  with  respect  to  pro* 
perty,  a  pension  payable  to  his  heirs. — Who  are  in  this 
case  his  heirs? 

Answer. 

The  adopted  children  are  entitled  to  the  pension, 
subject  to  the  obligation  of  maintaining  the  deceased's 
concubines.  It  is  so  held  in  Vivandabhargasvanaj  '^on 
partition  of  patrimony." 

(Signed)  Venectasa,  Saitree. 

Remarks. 

A  Hindu  cannot  have  legally  adopted  children.  A 
son,  legitimate  or  adopted,  existing,  any  subsequent  adop- 
tion would  be  invalid.  At  least,  the  son  so  adopted, 
would  not  inherit.  Presuming  in  the  present  case  a 
lawful  adoption,  the  first  adopted  is  sole  heir.  The 
wives,  to  the  usual  extent,  the  illegitimate  children, 
and  perhaps  sons,  illegally  adopted,  would  be  entitled 
to  maintenance.  S. 
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To  this  opinion  Mr.  Sutherland  adhered,  on  a  subse- 
quent communication  with  him,  referable  to  the  doctrine 
in  the  text,  supr.  vol.  i.  p.  78,  enlarging  upon  it,  as  fol- 
lows.    *'  I  question  (said  he)  the  accuracy  of  this  doc- 
trine, though  supported  by  the  authority  of  the  case 
cited,  as  well  as  by  Jagannatha,  in  his  commentary  on 
a  text  of  Sancha  and  Lichita.     The  argument  against 
it  is  this.     The  authors  of  the  Dattaca  Mimansa^  and 
Daitaca  Chandrica^  restrict  adoption  to  the  case,  where 
male  issue,  capable  of  performing  exequial  rites,  is  want- 
ing ; — but  a  son  given  represents  the  real  son,  and  is  in 
law  such  issue.     The  author  of  the  Digest  (it  is  true), 
in  his  commentary  on   text  cccviii.  (vol.  3.)  states  that 
sons  of  various  descriptions  may  be  adopted  by  one, 
desirous  of  numerous  offspring;    but,  of  these,  in  the 
present  age,  only  the  son  given,  and  (in  some  places) 
the  son  mad€,  are  tolerated.     The  inference  is,  that  the 
author  of  the  Digest  has  erroneously  applied  to  the  present 
age  a  part  of  the  law,  confessedly  abrogated." 

Of  the  same  opinion  was  the  Shastry,  consulted  by 
Mr.  Willoughby  of  Barrode,  expressly  for  this  work ; 
confirmed  by  that  gentleman  himself. 

(For  "  Remarks  on  the  answer  of  the  Pundit,  as  it 
regards  the  claim  of  the  virgin  widow,"  see  the  same  case 
in  Appendix  to  ch.  ii.  on  marriage,  p.  32. — And,  as  to 
the  competency  of  two  co-existing  adoptions,  see  the 
case  of  Coureepershaud  Rai  Jyamala,  Beng.  Rep.  1814. 
p.  466. ;  and  vol.  i.  of  this  work,  p.  78.) 

T.  A.  S. 
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ZILLA  OF  CHINGLEPUT. 

July  2,  and  6,  1803. 

(Ante,  ▼ol.  i.  p.  79.  85.  91.  94.  96.) 

The  parties  are  Sudras,  and  the  Plaintiff  being  a 
widow,  her  complaint  is,  that  the  Defendant  withholds 
from  her  her  husband's  estate,  alleging  that  he  was 
adopted  by  him. 

Ques.  1.  What  are  the  requisites  of  adoption  among 
Sudras? — 2.  Does  an  adopted  son  succeed  to  the  estate 
of  his  adoptive  father,  in  preference  to  the  widow  ? 

Answer. 

Among  Brahmins,  adoption  should  regularly  be  before 
the  performance  of  the  Upanayana:  it  will  be  valid 
however,  though  these  should  have  previously  taken 
place  :  but  there  can  be  no  adoption  of  one  who  is 
tnarried.  Neither  can  an  only,  or  an  elder  son  be 
given.  When  a  boy  is  to  be  adopted,  the  adopter 
should  invite  the  relations  of  either  party,  and  enter- 
tain them  at  his  house,  giving  notice  to  the  king  (or 
principal  authority  of  the  place)  of  his  intention;  and 
then  the  husband  and  wife,  waiting  upon  the  parents  of 
the  boy,  and  stating  that  they  have  no  son  of  their  own, 
should  ascertain  if  they  are  willing  to  give  them  one  of 
theirs; — to  which  they  assenting,  the  Daita-homam 
must  be  performed. Q     After  adoption,  the  Upanayanay 

(1)  Via.  pott,  p.  S 18. 
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and  the  marriajje  of  the  adopted  are  to  be  celebrated 
by  the  adopter,  the  same  as  for  a  natural  son ;  and  all 
rites  are  to  be  performed  in  the  gotra  of  the  adopteri 
not  of  the  adopted. — ^The  same  ceremonies,  with  the 
exception  of  ho?namSj  are  to  be  observed  in  the  other 
castes.  The  water  called  Manjenum  should  be  drank 
in  the  presence  of  relations.  The  death  of  the  husband 
approaching,  so  as  not  to  leave  time  for  the  ceremony 
on  his  part,  the  widow,  with  his  permission,  may  adopt. 
In  either  case,  the  adopted  succeeds  to  the  estate  of  his 
adoptive  father,  subject  to  his  debts,  and  to  the  obligation 
of  maintaining  the  widow. 

(Signed) 
T.  KrsTNAMA  Charfar,  Pundit. 

Remarks. 

Most  of  these  rules  are  general :  they  are  not  all  im- 
perative. The  notice  to  the  king  may  be  dispensed 
with.  Vijnyaneswara  distinctly  prohibits  the  adoption 
of  an  only  son,  as  does  also  the  Dattaca  Mimdnsa  of 
Nanda  Pundita.  In  other  respects,  the  rules  and  forms 
above  stated  are  conformable  to  these  authorities.  No 
doubt,  the  adopted  son  is  heir,  in  preference  to  the 
widow.  See  Mitacsh.  on  Inh.  ch.  i.  sect  xi.  9, 
15.  33.  C. 


The  general  law  of  adoption  appears  to  be  stated 
above  with  sufficient  correctness. — With  respect  to  Su- 
dras,  the  Datta  Miminsa  of  Madhavyum,  (the  principal 
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author  in  Southern  India  on  this  point,  as  well  as  on 
Mimansam  in  genejcal)  says,  that  ''  to  the  Sudra  there 
is  no  adoption  ;"(*)  by  which,  however,  is  to  be  un- 
derstood only  that,  in  this  caste,  there  exists, .  strictly 
speaking,  no  ceremonial  for  it ;  but  that  public  avowal, 
or  general  notoriety  of  the  fact,  is  sufficient,  with  them, 
to  establish  its  validity.  Ceremonial  adoption  cannot 
be  necessary  in  the  case  of  a  Sudra,  since,  by  ikieDatta- 
Homam,  the  adopted  son  is  converted  from  the  stock 
(gotram)  of  the  natural,  to  that  of  his  adoptive  father ; 
and  Sudras  have  no  gotra.  Beside,  they  cannot  per- 
form the  Datta-Homam,  though  they  may  perform  an 
imitation  of  it,  with  texts  from  the  Puranas.  But  the 
proper  Datta-Homam  can  be  performed  only  by  those 
castes,  which  use  the  texts  of  the  Vedas  in  their  religious 
ceremonies ; — and,  in  Southern  India,  scarcely  any  caste 
but  that  of  the  Brahmins  now  use  these  texts. — ^There- 
fore it  is,  that  Kistnama  Chariar,  the  Pundit,  very  pro- 
perly restricts  the  rite  of  adoption  to  the  Brahmins. 

E. 

(1)  Vid.  post,  p.  91. 
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ZILLA  OF  SALEM. 

Nov.  16,  1803. 
Chellummal  v.  Munummall. 

(Ante,  ▼ol.  i.  p.  79.) 

Nellapa  Reddy,  deceased,  left  two  wives,  the  parties 
in  the  present  suit.  The  former  complains  that,  as  their 
husband  is  dead,  leaving  no  issue,  his  estate  should  be 
divided,  and  she  should  have  half.  The  defendant 
Munummall  represents,  that,  as  her  husband's  sister,  a 
widow,  lived  long  in  the  family,  having  become  in  a 
manner  mistress  of  it  on  her  husband*s  death,  all  the 
estate  is  in  her  possession ;  and  she  proposes  that,  there 
being,  as  she  alleges,  no  custom  in  their  caste  for  a  divi- 
sion, a  boy  should  be  adopted,  through  whom  they  may 
obtain  salvation.  Add  to  this,  the  mother  of  the  de- 
ceased Nellapa  Reddy  is  living.  Therefore,  how  stands 
the  law,  as  to  dividing  the  estate  between  the  widows 
of  Nellapa  ?  and  what  are  the  claims  of  the  mother  and 
sister  of  the  deceased  ? 

Answer  of  the  Pundit. 
The  mother  of  the  deceased,  being  otherwise  unpro- 
vided for,  sufficient  allowance  must  be  set  apart  from 
his  estate  for  her  maintenance.  As  to  the  remainder 
his  widows  ought,  with  mutual  consent,  to  adopt  some 
one.  If  they  cannot  agree  to  do  so,  they  should  divide 
the  estate  between  them  equally.  If  the  deceaseds 
sister  derived  nothing  from  her  husband,  they  should 
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contribute  jointly  toward  her  support.  Upon  the  death 
of  the  mother^  whatever  may  remain  of  her  portion, 
after  deductings  her  funeral  expenses,  should  be  in  like 
manner  divided. 

Remarks. 
If  the  requisite  sanction  had  been  received  by  either 
of  them,  mutual  consent  of  the  widows  to  adopt  could 
not  be  necessary  unless  specially  made  a  condition; 
nor,  without  such  authority,  could  it  suffice.  See  note  on 
Mitacsh.  Inh.  ch.  i.  sect.  xi.  9.  Supposing  no  adoption 
authorized,  or  none  made  under  an  authority  for  the 
purpose,  the  widows,  having  equal  rights  in  the  estate, 
may  no  doubt  share  it,  making  due  provision  for  the 
maintenance  of  those  whom  they  are  both  bound  to 
support.  C. 

This  appears  rather  a  question  of  partition,  than  of 
adoption.  Adoption  in  this  case  was  certainly  not  ne- 
cessary, and  perhaps  not  proper.  To  render  it  benefi- 
cial to  the  husband  (for  the  widows  can  derive  no  ad- 
vantage from  it),  his  assent  to  it  should  have  been  given 
before  his  decease ;  but  there  is  nothing  in  the  case  to 
shew,  even  by  implication,  that  it  was  so.  As  no  spi- 
ritual benefit  results  to  a  woman  from  adoption,  there 
can  be  no  adequate  motive  on  her  part  for  the  act; 
and  the  SastreCy  therefore,  though,  in  compliance  with 
worldly  custom,  he  might  have  recommended  adoption, 
should  not  have  stated  it  to  be  in  any  degree  obligatory. 
He  should  at  most  have  said  maj/y  not  ought.  E« 
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ZILLA  OF  VIZAGAPATAM. 

(Ante,  Tol.  i.  p.  80.) 

Question  to  the  Pundit. 

Upon  the  death  of  a  Brahmin,  without  issue,  can  his 
widow  adopt? 

Answer. 

She  may,  having  her  husband's  authority ; —  not 
otherwise. 

Remark. 

The  answer  is  according  to  the  doctrine  of  the  Ben- 
gal school ;  but  the  followers  of  the  Mitacshara,  in  the 
Benares  and  Maharashtra  schools,  admit  the  widow's 
power  of  adoption,  without  authority  from  her  hus- 
band, if  she  have  the  sanction  of  his  kindred.  —  See 
notes  to  the  Mitacshara  on  Inh.  ch.  i.  sect.  xi.  9.       C. 
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ZILLA  OF  VIZAGAPATAM. 

(Ante,  vol.  i.  p.  79, 80.) 

The  deceased,  in  his  last  moments,  expressed  his 
wish,  that  his  mother  should  adopt  his  nephew  as  his 
heir ;  and  died  leaving  a  widow,  aged  five — .  To  whom 
does  his  estate  belong  ? 

Answer. 
The  mother  was  competent  to  adopt,  having  her 
8on*s  direction  for  the  purpose;  and  if  she  have  com- 
plied with  it,  the  adopted  succeeds: — otherwise,  the 
mother  and  widow  together  take  the  estate  of  the  de* 
ceased. 

Remarks. 
Presuming  the  deceased  to  have  been  sole  owner,  the 
adoption  of  his  nephew,  (Quest,  whether  brother's  or 
sister's  son?)  by  his  mother,  would  not  make  that 
nephew,  thus  becoming  an  adopted  brother,  heir  at  law 
to  his  separate  estate.  The  widow  was  undoubtedly 
sole  heir,  (Mitacsh.  on  Inh.  ch.  ii.  sect.  1.  39.)  bound 
however  to  maintain  her  husband's  mother.  Quest. 
Did  the  request  to  the  mother  to  adopt  his  nephew  as 
his  heir,  mean  the  completion  of  an  adoption  begun  by 
himself?  or,  as  I  understand  it,  the  adoption  of  that 
nephew,  as  her  son  ?  C. 

The  facts  perhaps  are  not  stated  with  sufficient  dis- 
tinctness :    but  I  am  not  aware  that  there  is  any  thing 
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incompatible  in  the  delegation  of  a  mother  to  adopt, 
in  tbe  case  of  non-age  of  a  widow.  It  should  be 
observed,  that  the  act  of  adoption  is  not  on  her  own 
account ;  she  acts  merely  as  the  deputy  of  her  son ;  and 
the  child  adopted  therefore  becomes  his,  not  her^s.  The 
Hindu  law  and  religion  allows  of  vicarious  substitution, 
in  almost  every  possible  case.  E. 

I  do  not  think  the  adoption  by  a  mother,  of  a  son  for 
her  deceased  son,  would  be  valid.  In  fact,  Nanda 
Pundita  denies  the  competence  of  a  widow,  even  with 
the  sanction  of  her  husband,  to  affiliate  a  son  for  him : 
but  the  reason  he  assigns  is  unsatisfactory,  and  his 
position  is  controverted  by  other  writers.  (See  note  to 
§9.  sect.  11.  of  ch.  i.  of  Mitacshara  on  Inheritance.) 
Though  however  adoption  by  a  widow,  under  delegated 
authority  from  her  husband,  would  be  valid,  it  by  no 
means  follows  that,  under  authority  from  her  son,  the 
adoption  for  him,  by  his  mother,  would  be  so.  In  the 
former  instance,  the  widow  not  only  adopts  the  son  for 
her  husband,  but  also  for  herself:  this  however  would 
not  be  the  case  in  respect  to  the  mother.  S. 
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ZILLA  OF  VIZAGAPATAM. 

(Ante,  ▼ol.  i.  p.  80.  93.) 

If  a  widow,  having  a  son,  should  be  desired  by  him, 
on  his  death -bed,  to  adopt  another  in  his  room,  will  an 
adoption  accordingly  be  good,  being  of  one  competent 
to  be  adopted  ? 

Answer. 
The  father,  while  she  is  young,  her  husband  after 
marriage,  and  her  son  in  her  widowhood,  have  the  na- 
tural control  over  females,  whose  respective  sanction 
will  authorize  whatever  they  may  do.  It  is  universally 
held  that  they  can  have  no  will  of  their  ovm  ever.  If, 
therefore,  in  the  present  case,  after  the  death  of  the 
husband,  the  son,  dying,  directed  the  adoption  that 
took  place,  it  will  be  good. 

Question  II. 
Was  it  necessary  for  the  authority  to  adopt  to  be  in 
writing  ? 

Answer. 

Permission  in  writing  is  certainly  best,  but  verbal 
will  do.  The  power  takes  effect  from  the  assent  of  him 
who  gives  it,  and  a  writing  is  not  of  the  essence  of  the 
thing.  Therefore,  by  whatever  means  it  is  understood 
to  have  been  given,  no  defect  will  result  from  its  not 
being  in  writing.  The  advantage  of  a  writing  is  only 
as  it  renders  the  evidence  more  permanent. 

(Signed)  Dusky  Naruain,  Sastree. 
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Rcfnarks. 

As  the  husband's  kindred  may  authorize  the  widow 
to  make  an  adoption,  (see  note  to  Mitacsh.  on  Inh. 
ch.  i.  sect.  xi.  9.)  wherever  the  authority  of  the  Vijn- 
yaneswara,  Miyacha,  and  works  of  the  same  school  is 
followed,  her  son's  sanction  would  no  doubt  be  suffi- 
cient. It  is  otherwise  in  Bengal,  where  no  sanction  bu^ 
the  husband's  can  avail. 

A  written  authority  is  doubtless  not  indispensable.     C. 


The  text  of  the  Hindu  law  is,  "  Pair  a  vacshati  vest^ 
h&pyi  na  stu  swa  tantia  truyati,''  meaning  that  the  son 
protects  her  in  her  old  age ; — no  womati  is  ever  indepen- 
dant.  That  the  son,  standing,  to  his  widowed  mother, 
as  regards  general  protection,  and  the  regulation  of  her 
will,  in  the  place  of  his  father,  has,  under  the  law, 
prescribing  the  consent  of  the  husband  as  necessary 
to  authorize  adoption  by  her,  a  competency  to  in- 
vest her  with  such  power, — ^this  is  impossible :  but 
nowhere,  in  any  Sastram,  is  it  stated,  that  the  consent 
of  the  son  is  necessary  to  legalize  adoptioq  .by  bis  mo- 
ther. He  does  not  in  this  respect  represent  his.  &ther : 
the  protection  he  is  bound  to  extend  to  her  is  distinctly 
that  of  a  son,  not  of  a  husband ;  he  does  not  govern 
her  will,  he  only  guides  it ;  he  does  not  command,  he 
persuades.  On  adoption,  and  similar  questions,  he 
may  advise — he  cannot  authorize.  £. 
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Id  the  case  of  the  Zemindar  of  Rajashahy,  cited  in 
that  of  the  Rajah  Nobkissin,  Supreme  Court,  Calcutta, 
in  the  time  of  Sir  John  Anstruther,  Ch.  J. 

Q)  Translation  of  Bengal  paper,  dated  9th  of  Burnagury 
under  the  signature  of  Rajah  Ramahaunt ;  addressed  to 
the  Rannee  Boshannee  Dehya,  authorizing  her  (as  his 
widow)  to  adopt  a  son  after  his  decease. 

''  I  grant  this  license  in  the  year  1153  (  ), 

"  being  visited  by  an  inveterate  disorder,  which  increases 
"  daily,  and  unable  to  foresee  what  the  Divine  Providence 
"  may  ordain  the  next  moment.  It  was  my  wish  to  adopt 
*'  a  child  myself;  but  at  present  there  is  none  at  hand. 
"  To  send  for  one  would  be  attended  with  delay,  which 
"  I  should  have  no  hopes  of  outliving.  I  therefore,  of 
"  my  own  free  will,  permit  you  to  adopt  a  son.     After 

my  death,  whenever  you  may  meet  with  a  child,  you 

may  adopt  him  in  my  name.  So  that  the  daily  offerings 
"  for  the  salvation  of  our  souls  may  be  duly  performed, 
''  and  our  possessions  and  dignities  perpetuated.  These 
''  duties  shall  appertain  to  that  son  and  his  posterity ; 
"  and  to  no  one  else.  Furthermore,  you  will  be  careful 
"  to  educate  him  properly,  and  in  due  time  commit  my 
*^  possessions  and  dignities  to  his  care.  If  you  fail  here- 
"  in,  tne  sm  ot  neglecting  my  salvation  will  be  upon  you. 
**  I  have  granted  you  this  license,  and  am  hereby  exone- 
"  rated." 

(t)  Vol.  i.  p.  81. 


if 
If 


VOL.  II. 


98  APPKNDIX   T(/ 


ZILLA  OF  SALEM. 
June  12th,  1810. 

(Ante,  ToL  i.  p.  8.S.  85.) 

The  deceased,  in  possession  of  property,  without  issnt, 
leaving  a  widow,  and  a  mother,  may  either,  and  which  of 
them,  adopt ;  and  whether  from  another  gotroj  or  should 
the  selection  be  from  their  own? 

Answer  of  the  Pundit. 

The  deceased's  widow  may  adopt.  If  she  can  gpet  m 
boy  of  their  own  gatra^  he  should  be  preferred :  if  not, 
she  may  adopt  from  an  annia  gotrOy  or  different  familyv 
being  still  a  near  relation. 

Remarks. 
If  duly  authorized,  the  widow  may  no  doubt  adopt ; 
and  is  enjoined  to  give  the  preference  to  the  nearest 
relation  who  is  eligible.  (See  Dattaca  Mimansa.) 
But  the  validity  of  an  adoption  actually  made,  does  not 
rest  on  the  rigid  observance  of  that  rule  of  selection; 
the  choice  of  him  to  be  adopted  being  a  matter  of  dis- 
cretion. C. 

The  text  on  which  this  point  of  law  turns,  is,  as  to 
its  interpretation,  more  disputed  than  any  other.  The 
readings  are  various ;  and  what  this  Pundit  has  render- 
ed a  "near  relation,"  others  construe,  not  belonging  to 
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a  distant  country.  The  general  law,  however,  which 
governs  the  choice  of  a  son  for  adoption,  is,  that  the 
adopter  may  legally  take  him  from  his  own,  or  from  a 
different  gotra;  but  he  ought  conscientiously  to  take 
him  from  his  own ;  and,  in  preference,  from  his  Sapifi- 
das  (or  near  kindred) ;  or,  in  default  of  these,  from  his 
Samdnodacasy  or  Saculyas  (degrees  of  remote  kindred). 
If,  however,  a  person  choose  to  reverse  the  prescribed 
order,  though  he  thereby  contracts  a  sinful  taint,  he 
does  not  incur  legal  animadversion  in  consequence ; 
and  I  doubt  if  it  would  be  competent  for  the  king,  at 
the  suit  of  any  person  whatever,  to  prevent  the  comple- 
tion of  the  act ;— certainly  it  could  not  be  reversed,  if 
once  performed.  Et 


G  2 
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ZILLA  OF  CUDDAPAH. 
May  17,  1806. 

(Ante,  Tol.  i.  p.  85.) 

Question. 

Is  the  adoption  by  a  maternal  uncle  of  his  sister's  son 
legal? 

AmtDe7\ 
If  the  Chudam,  and   Vpanayana  (tonsure  and  inves- 
titure of  the  adopted)  were  performed  in  the  gotra  of 
his  adoptive  father,  then  his  adoption  will  be  valid,  though 
born  in  a  different  one  ;  otherwise,  it  is  irregular. 

Remarks. 

Adoption  of  a  sister's  son  is  strictly  prohibited,  unless 
in  the  case  of  Sudras.  Nanda  Pundit's  Dattaca  Mi- 
mansa. 

The  parties  in  this  case,  it  is  inferable,  must  have 
been  Sudras.  It  is  not  competent,  according  to  a 
generally  received  opinion,  for  a  Brahmin  to  adopt  a 
sister's  son.  I  have  not,  however,  been  able  to  discover 
the  authority  for  this ;  but  the  reason  assigned  is,  that 
the  relation  of  the  mother,  who  could  not  have  become 
tlie  wife  of  the  adoptive  father,  forbids  it. 


Smce  the  above  was  written,  I  have  found  sufficient 
authority  for  the  position,  though  it  be  not  noticed  by 
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Vidyaranga,  Vijnyaneswara,  or  Turca  Punchanana.  It 
is  from  die  Datta  CaustaVha,  and  is  corroborated  by 
the  Datta  Mimansa  of  Sri  Rama^  a  book  of  some 
authority  in  the  southern  provinces^  These  two  works 
I  have  in  the  college,  in  one  book.  I  quote,  as  follows, 
from  the  former.  "  On  failure  of  a  Sapinda"^  (a  rela- 
tion who  performs  obsequies  to  the  same  ancestors), 
"  an  Asapinda"  (a  remoter  relation),  "  or  even  one  of  a 
'^  different  gotra  may  be  adopted :  in  that  case,  however, 
^'  a  daughter's  son,  and  a  sister's  son  are  excepted ; 
''but  the  daughter's  son,  or  sister's  son  of  a  Sudra, 
''  may  be  taken  in  adoption.  Thus  the  elder  Gautama. 
''  Among  the  three  first  castes  (Brahmins,  and  the  rest), 
"  the  practice  of  adopting  a  daughter's,  or  a  sister's  son, 
**no  where  exists."  The  author  of  Datta  Caustab'ha 
states  this  as  the  settled  law;  but  Sri  Rama  allows 
of  an  exception.  He  says,  "  in  distress  (Apadi),  when 
*'  no  other  son  can  be  procured,  the  son  of  the  daughter, 
^^  or  of  the  sister  of  a  man  of  any  of  the  three  higher 
<<  classes,  and  in  case  of  a  Sudra  universally,  may  be 
<<  adopted."  In  practice,  the  adoption  of  a  sister's  son, 
by  persons  of  all  castes  is  not  uncommon ;  the  authority 
above  quoted,  resting  as  it  does  on  a  single  text,  and 
that  not  pointedly  prohibitory,  cannot  be  considered 
sufficient  to  vitiate  such  adoptions. 
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MASULIPATAM,  PROVINCIAL  COURT.    . 

July  27,  1809. 

Prayaga  Venkana     -         -     Appellant. 
Lachshemg      -         -         -     Respondent. 

(Ante,  vol.  i.  p.  83.  84.  85.) 

The  Appellant  and  the  husband  of  the  Respondent 
being  full  brothers,  the  latter,  during  his  last  illness, 
gave  instructions  to  the  Respondent  to  adopt  a  boy  from 
the  family  of  any  of  his  cousins.  The  Respondent  being 
about  to  do  so,  is  prevented  by  the  Appellant,  the 
brother  of  her  deceased  husband,  who  insists  that  she 
is  bound  to  adopt  his  son.  The  objection  to  this  is, 
that  his  son  having  been  already  invested  with  the 
Brahminical  string,  is  consequently  no  longer  capable 
of  being  adopted. — Quest.  Whether  the  widow  is  pro- 
hibited by  the  Hindu  law  from  adopting  at  her  plea- 
sure from  the  family  of  any  relative  of  her  husband,  or 
restricted  to  that  of  the  Appellant,  and  this  notwith- 
standing the  objection  that  is  urged  by  her  ? 

Answer  of  the  Pundit. 

The  son  of  the  Appellant  is  adoptible,  notwithstanding 
the  objection  stated. 

It  is  held  that  Brahmins  shall  adopt  sons  from  the 
families  of  their  Sapindas;Q)  if  boys  from  such  cannot 

(1)  SofmdMi;  those  who  offer  the  fimen  cake  to  the  same  anceetor. 
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be  procured)  then  from  those  of  their  Sagotras  :(^)  never 
from  other  families.  The  meaning  is,  that  they  shall 
prefer  the  sons  of  brothers;  failing  these,  they  are  at 
liberty  to  resort  for  the  purpose  to  that  of  a  distant 
coufiin.  To  shew  that  Brahmins ^^  not  at  liberty  gene- 
rally to  adopt  boys  distantly  related,  and  that  it  is  com- 
petent to  adopt  a  brothers  son,  though  invested  with 
the  Brahminical  string,  a  text  in  Chandrica^  as  quoted 
from  Sareswaty  Valasuro,  says,  ^^If,  among  several 
^^  brothers  by  the  same  motheri  one  shall  beget  a  son, 
'^  die  rest  are  said  to  be  thereby  blessed  with  sons/' 
Wbence  it  may  be  inferred^  that  while  there  is  a  possi- 
bili^  of  adopting  a  brother's  son^  another  shall  not  be 
pmferred.  In  Datla  Mimansa^  Sankala .  says,  ^'  A 
^  Brahmin,  destitute  af  a  sdn,  shall  adopt  a .  boy  from 
*^.<th6  fiunilies  either  of  bis  SapindM^  or  his  Sagotras^'' 
According  to. which  book  also,  the  sons  of  brothers 
invested  with  the  Brahminical.  string  may  be  adopted; 
and  adopting  the  sons  of  brothers  is  most  consonant 
with  custom. 

Remarks. 

The  passage  cited  as  from  Sareswaty  Valasum,  or  one 
of  precisely  similar  import,  occurs  in  Menu,  ch.  ix.  182. 
Under  this,  and  other  texts  of  law,  as  generally  under- 
stood, a  preference  is  to  be  given  to  a  brother's  son ;  on 
failing  such,  a  more  distant  male  relation;  but  not  so 
exclusively  as  the  opinion  here  delivered  seems  to  imply. 
See  Mitacsh.  on  Inh.  ch.  i.  sect.  xi.  13.  and  note.      C. 

(1)  Sagotroi ;  thoM  who  are  deKeaded  from  the  tame  {>atriarch. 
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It  is  not  incumbent  on  a  person  to  adopt  the  son  of 
a  brother,  or  other  Sapinda.  The  law  merely  states 
this  as  preferable,  but  without  prescribing  it ;-— certainly 
it  does  not  give  to  the  Sapinda  any  right  to  enforce 
such  a  preference,  ai^  the  Appellant  could  not,  there- 
fore, I  am  clear,  maintain  this  action :  this  is  the  point 
which  the '  Pundit  ought  properly  to  have  considered. 
With  respect  to  the  ineligibility  of  a  person  for  adop- 
tion, on  whom  the  Upanayana  rites  have  been  per- 
formed, it  is  much  disputed :  the  more  correct,  because 
the  more  reasonable  opinion,  would  appear  to  be,  that 
he  is  eligible,  if  of  the  same  gotra  (fSunily); — ineligible 
if  of  a  different  gotra,  from  the  adopter;  for  if  of  the 
same  gotra,  the  datta  homanty  though  proper,  is  not 
necessary :  if  of  a  different  gotra,  the  datta  homam  is 
necessary,  and  it  cannot  be  performed  on  one,  who,  by 
the  rites  of  the  Upanayana^  has  been  definitively  esta- 
blished in  his  natural  gotra.  E. 


CHAP.  IV.  105 


ZILLA  OF  NELLORE. 

(Ante*  vol.  L  p.  8&) 

By  the  Pundit. 

There  being  no  law  to  justify  the  adoption  of  an  eldest 
son,  who  has  performed  the  funeral  rites  of  his  deceased 
father,  such  an  adoption  will  not  carry  with  it  the  inhe- 
ritance of  the  adopter* 

Remarks. 
Mitacsh.  on  Inh.  ch.  i.  sect.  xi.  21.  C. 


Right,  certidnly.  An  eldest  son  is  forbidden  to  be 
given  in  adoption ;  but  some  authorities  make  exception 
to  this.  E. 
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ZILLA  OF  NELLORE. 

(iAte,  Tol.  i.  p.  85.) 

By  the  Pundit 

If  a  man  having  two  brothers,  who  hare  each  an  only 
son,  adopt  his  wife's  sister's  son,  and  die,  such  adopted  is 
entitled  to  his  property,  the  adoptive  father^'s  nephews 
being  only  sons,  not  being  eligible  to  adoption* 

Remarks. 

Only  sons  not  being  eligible,  (Mitacsh.  on  Inh.  ch.  i. 
sect.  xi.  II.)  a  more  distant  connexion  might  in  this 
case  be  selected  with  perfect  propriety ;  notwithstanding 
the  preference  due  in  other  circumstances  to  a  nephew. 
(Ibid.  §636.)  C. 

The  adopted  wife's  sister's  son  is  certainly,  in  this 
case,  entitled  to  the  estate:  but  the  taking  in  adoption 
a  brother's  only  son  is  not  forbidden;  the  giving  is, 
except  as  has  been  before  seen,  in  times  of  calamity. — 
Post,  p,  107.  E- 
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ZILLA  OF  NELLORE. 

(Ante,  ToL  i.  p.  81. 84. 85. 101.) 

By  the  Pundit. 

If  a  man  have  no  male  issue  of  his  own^  it  is  stated  in 
many  books  that  he  may,  under  the  pressure  of  distress, 
adopt  the  only  son  of  a  brother^ 

Remarks. 

If  a  brother's  only  son  be  adopted,  he  need  pot  be 
taken  away  from  the  family  of  his  natural  father,  but 
may  continue  to  perform  the  offices  of  son,  both  to  him 
and  to  his  adoptive  father.  See  notes  to  Mitacsh.  on 
Inh.  ch.  i.  sect  x.  1,  and  sect.  xi.  32.  A  valid  adop- 
tion of  an  only  son  cannot  otherwise  be  made,  the  ab- 
solute gift  being  forbidden.     (Mit.  on  Inh.  ch.  i.  sect. 

xi.  11.)  C. 

Apadij  or  ApatcaU,  in  distress,  or  in  time  of  distress, 
is  frequently  assigned  as  a  reason  for  similar  excep- 
tions. If,  by  reference  to  it  in  the  present  instance,  it 
be  meant  that  the  adopter  shall  take  his  brother's  only 
son,  only  when  necessitated  to  do  so,  by  not  being  able 
to  procure  any  other  person  for  adoption,  the  Pundit 
has,  I  think,  confounded  the  taker  and  the  giver ;  for  it 
is  the  latter  that  the  law  contemplates  as  being  com- 
pelled by  his  necessities  to  part  with  his  only  son.  It  is 
the  opinion  of  some,  and  is  entitled  to  attention,   be- 
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cause  it  is  founded  in  reason,  that  where  the  son  of  a 
brother,  whether  an  only  son  or  not,  exists,  here  is  no 
necessity  for  adoption.  It  is  supported  by  Menu,  Q)  who 
declares  that,  if  among  many  brothers,  one  beget  a  son, 
this  single  birth  has  the  same  spiritual  effect,  as  if  they 
had  all  become  fathers.  He  is,  in  fact,  puUtray  drawing 
(trayatij — trabit)  each  from  (jpu()  purgatory.  The  point 
is  scarcely  worth  further  discussion,  the  undoubted  law 
in  this,  as  in  all  other  cases  of  adoption,  marriage,  &c. 
being, — ^that  if  the  act  be  duly  completed,  it  cannot  be 
reversed.  £• 

(■)  Ch.  iz.  ▼.  18S. 
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ZILLA  OF  COMBACONUM. 
Sadaseva  Pillay,  v.  Vadaganada  Pillay. 

(Ante,  Tol.  i.  p.  87.  88. 90.) 

Upon  a  question  of  adoption,  the  Pundit  certified  that 
it  was  good,  though  oral,  and  the  adopted  at  the  time 
an  adult,  being  a  brother's  son. 

Remarks. 

See  Mitacsh.  on  Inh.  eh.  i.  sect.  xi.  13.  A  differ- 
ence of  opinion  prevails  in  regard  to  adoption  of  adults, 
or  persons  for  whom  certain  ceremonies  termed  Sanscara 
(marriage  of  Sudras,  and  tonsure  of  the  higher  tribes) 
have  been  performed,  the  prevalent  doctrine,  in  most 
parts  of  India,  being  adverse  to  it.  The  objections  are 
less  forcible  in  the  instance  of  a  relation,  of  the  male 
side,  than  in  the  case  of  a  stranger.  C. 

Correct, — as  seems  to  me.  E. 
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ZILLA  OF  VENDACHELLUM. 

April  29,  1808. 

Srec  Mootum  Ramanoojyungar,  t;.  AppooyuDgmr. 

( Ante.  vol.  i.  p.  88. ) 

The  PlaintifT  is  the  adopted  son  of  a  woman  of  the 
name  of  Janikc  Ummal,  being  the  son  of  her  elder  bio* 
ther*s  daughter,  the  Upanayana  of  the  bo}'  having  been 
subsequently  performed  in  the  house  of  his  natural 
father,  where  he  continued  to  reside.  Hie  Defendant 
is  her  Cama  puttra^  or  illegitimate  son,  fostered  and 
brought  up  by  her,  previous  to  the  adoption  of  die 
Plaintiff.  Subsequent  to  the  adoption,  she  conveyed 
away  her  property  to  her  illegitimate  offspring,  by  m 
deed  disclaiming  the  Plaintiff  as  her  adopted.  She 
being  since  dead,  1.  Quest.  Was  the  adoption  of  die 
Plaintiff  invalidated  by  the  performance  of  the  Upumym- 
num,  and  tlie  residence  of  the  adopted,  in  the  house  of 
his  natural  father  ?— 2.  Could  the  deceased  disclaim  die 
adoption  ? — 3.  To  whom  does  her  property  descend  ? 

Ansurr. 

The  adoption  is  not  affected  either  by  perfomumce 
of  the  I  'ptiuayana  in  the  house  of  the  natural  father,  or 
by  the  residence  there  of  the  adopted;  nor  could  die 
deceased  in  her  life,  by  any  act,  disclaim  at  her  pleasure 
the  son  she  had  m)  acquired.  Iter  property  descendi  to 
her  adopted. 
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Remarks. 

Adopted  SODS,  being  duly  initiated  by  the  adopter 
under  his  own  family  name,  become  sons  of  the  adop- 
tive parent.  (Cdlicdpurina.  See  Mitacsh.  on  Inh.  ch.  i. 
sect.  vi.  13.)  The  Upanayanay  though  performed  in  the 
natural  parents'  house,  if  done  with  the  family  name  of 
the  adoptive  one,  would  not  be  irregular.  It  can  be  of 
no  consequence  where  it  takes  place,  only  it  must  be 
performed  in  the  name  of  the  adopter's  gotra.  The 
adoption  cannot  be  affected  by  the  residence  of  the 
adopted,  which  can  but  raise  presumption  as  to  the 
fact : — being  once  completely  and  validly  made,  it  can- 
not be  recalled.  A  natural  child  being  excluded  from 
the  rights  of  a  son,  and  none  being  now  allowed,  but 
legitimate  issue,  and  adopted  sons,  the  adopted  in  this 
case,  if  regularly  so,  was  the  heir.  (Mitacsh.  on  Inh. 
ch.  i.  sect.  xi.  21.)  Education  and  nurture  do  not  con- 
stitute any  relation  entitling  to  inheritance.  C. 

The  question  is  not,  whether  an  adoption  could  be 
dissolved;  but,  whether  Janike  Ummal  could  possibly 
have  any  right  whatever  to  adopt.  Certainly,  a  Brah- 
min widow  (as,  from  the  name,  this  woman  must  have 
been)  cannot  adopt,  without  the  consent  of  the  husband, 
obtained  before  his  decease;  and  it  nowhere  appears 
here  that  such  consent  had  been  given.  Again,  this 
woman  could  convey  no  right  to  the  estate  of  her  hus- 
band, either  by  adoption,  or  any  other  act;  as  she 
must  have  forfeited  her  own  right,  by  the  impurity  of 


b. 
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her  conduct ;  nor  could  she  convey  right  to  any  sepa- 
rate property  of  her  own  by  adoption,  a  Brahmin 
woman  having  no  power  to  transmit  such  property^ 
which  must  descend,  as  fixed  by  law.  E. 

It  does  not  appear  that  Janike  was,  or  ever  had 
been,  a  married  woman.  The  contrary  is  rather  to  be- 
presumed.  According  to  the  facts,  as  stated,  the  adop- 
tion would  seem  to  have  been  a  spurious  one ;  and,  in 
this  view,  the  case,  including  the  remarks  upon  it,  ia 
valuable  only  for  the  dicta  it  contains. 

T.  S. 
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ZILLA  OF  CHINGLEPUT. 
May  21,  1803. 

(Ante,  Tol.  i.  p.  9S.  95.  96.) 

The  father  of  a  family,  who  had  no  male  issue, 
having  maintained  for  a  long  time  a  young  lad,  whom 
he  had  intrusted  with  his  affairs,  and  professed  to  have 
adopted,  of  which  evidence  existed  in  writing,  but 
which  is  lost,  adopted  another. — Is  the  latter  adoption 
valid? 

Answer  of  the  Pundit. 

If  one  maintain  another  for  a  length  of  time,  pro- 
fessing to  have  adopted  him,  and  in  fact  committing 
all  his  affairs  to  his  charge,  having,  upon  his  beginning 
to  do  so,  invited  and  entertained  his  relations,  ac- 
quainted the  magistrate,  and  drunk  manjanee,  he  can- 
not afterwards  abandon  the  young  man  so  adopted,  in 
favour  of  another ;  nor  is  the  adopted  compellable  to  re- 
nounce the  connexion  so  formed.  The  relation  of  adopted 
needs  no  writing  for  its  support. 

Remarks. 

The  answer  presumes  the  adoption  to  have  been  ac- 
tually made;  and  the  circumstances  stated  authorize 
the  presumption.     It   would  be   otherwise,   if  it  were 

VOL.  IT.  H 
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proved  that  the  party  had  changed  his  intention  before 
the  essential  rites  of  adoption  took  place,  and  purposely 
avoided  performing  them.  C. 

This  opinion  is  correctly  applicable  to  all  castes  but 
Brahmins,  with  whom  the  Datta-homam  is  indispen- 
sably requisite  to  produce  spiritual  benefit.  £. 
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ZILLA  OF  VENDACHELLUM. 

May  5,  1808. 

Siliamedoo  Runga  Reddy,  v.  Achummall. 

Question  to  the  Pundit. 

(Ante,  Tol.  i.  p.  80.  95.  97.) 

Narasummcdlj  the  widow,  and  her  mother-in-law, 
the  Defendant,  entered  into  an  agreement  to  adopt  a 
particular  boy;  but  the  intended  adoption  not  taking 
place,  the  widow,  without  the  privity  of  her  mother-in- 
law,  subsequently  adopted  the  Plaintiff. — Is  an  adop- 
tion, 80  circumstanced,  good,  notwithstanding  the  pre- 
vious agreement? 

Answer. 

It  is. 

(Signed) 
Sreenevasa  Charloo,  Pundit. 

Remarks. 

A  simple  agreement  to  make  an  adoption,  not  car- 
ried into  effect,  will  certainly  not  invalidate  a  subse- 
quent adoption,  made  with  the  requisite  forms.  The 
adoption  of  the  widow  was  good,  if  authorized  by  her 
husband,  or,  in  default  of  such  authority,  if  with  the 
fequisite  sanction  of  her  proper  guardians,  her  hus- 
band's male  kindred.  (Note  on  Mitacsh.  on  Inh.  ch.  i. 
sect  xi.  9.)  G. 

H  2 
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This  appears  perfectly  correct,  admitting  either  that 
the  coDseot  of  the  iniHbund  to  udo()tion  by  the  wife 
had  been  obtained  before  his  decease,  or  that  such 
consent  is  not  necessar)-,  where  the  parties  are  of  a 
Sudra  tribe.  B. 


ii 


II 


That  the  adopted  inherits  lineally  and  collaterally  id 
the  family  of  the  adopter,  see  vol.  i.  ch.  it.  p.  97. 

**  This  position  is  questioned —  Passages  in  the  DatUtem 
^^Mimansa^  and  Dattaca  Chandrica  declare  the  relatioa- 
*'  ship  of  the  adopted  as  Sapinda^  to  be  special,  extending 
to  three,  not  seven  degrees.  I  regard  the  limilmtioQ 
as  referring  to  the  oblation  of  funeral  cakes,  impurity 
''on  occasion  of  deaths  and  births,  and  disability  of 
marriage,  or,  at  all  events,  even  under  the  limitatioii, 
the  adopted  might  collaterally  inherit,  within  the  thiitl 
degree,  according  to  the  mode  of  computation,  for 
which,  see  Note  to  Dattaca  Mimansa,  sect.  vi.  \  17. — 
''Those  who  oppose  generally  the  collateral  succession 
"of  the  adopted*  appeal  to  the  texts  of  Devala  and 
"  others,  in  which  the  twelve  sons  are  enomerated  in  two 
"  sets ;  and  in  respect  to  the  second  of  these,  in  whidi 
"the  son  given  is  classed,  terms  arc  used,  barring  ike 
"right  of  collateral  succession.  On  the  other  band* 
''  Menu  and  Baudhayana  place  the  son  given  in  the  fint 
set,  thereby  establishing  ins  right.  The  authority  of 
Menu  preponderates  over  that  of  Devala,  and  the 


« 
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'^who,  in  fact,  would  give  a  preference  to  sons,  ad- 
*'mitted  to  be  exceptionable.  The  authority  of  the 
"  Mitacshara  is  also  explicit,  in  favour  of  the  collateral 
'^succession  of  the  adopted  son;  which,  indeed,  is  no 
''  more  than  what  equity  requires.  Debarred  from  suc- 
'<  cession  in  his  naturaly  it  would  be  imjust  that  the 
''adopted  should  be  deprived  of  that  right  in  his  ac- 
"  quired  capacity." — H.  C.  Sutherland. 
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ZILLA  OF  VIZAGAPATAM. 

(An*e,  tol.  i.  p.  7ft.  86.  100.) 

Question  to  the  Pundit. 

Among  the  twelve  sorts  of  sons,  are  not  the  DiejfM* 
mushi/ayana,  &c.  disqualified  from  inhm*itii^  in  the 
present  age?  And,  can  any  inherit  in  it  but  the  data 
and  aurasay  the  adopted  and  the  legitimate,  natural 
born? 

Answer, 

The  right  of  inheritance  is  restricted  in  the  Cali  yug 
to  the  two  descriptions  of  sons  specified  in  the  question, 
in  exclusion  of  the  other  ten. 

Pundit  Appiah,  Sastree. 

Remark.  * 

The  ^^  Dvyamushydyana^''  or  son  of  two  fathers,  is  a 
son  begotten  by  an  appointed  kinsman.  The  practice 
is  by  most  authorities  admitted  to  be  abrogated  in  the 
present  age ;  yet  it  continues  in  all  parts  of  India. 
Such  a  son  succeeds  to  both  fathers.  Vijnyaneswara 
(it  must  be  observed)  admits  the  legal  existence  of  the 
Dwydmushy&yana  in  this  age.  The  appointment  of  a 
wife,  or  widow,  to  raise  up  seed  he  considers  as  fer- 
bidden  by  Menu,  and  consequently  unlawful;  and  the 
term  Dwyamushydyana  therefore  is  restricted  by  him 
to  the  son  of  a  virgin,  betrothed,  but  not  espoused, 
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whom  his  author^  Yajnyawalcya,  directs  to  be  espoused 
by  the  brother  of  the  intended  ^husband  deceased. 
Such  a  son  he  deems  legitimate;  he  is,  according  to 
him,  Dvoydmushydyanaj  or  the  soo  of  two  fathers ;  and 
he  succeeds  always  to  the  estate  of  the  brother  to  whom 
his  mother  was  betrothed,  as  well  as  to  that  of  his  actual 
father,  if  the  latter  have  no  other  son.  If  the  latter 
have  male  issue  distinct  from  bhn,  he  is  then  not  Uh^d- 
mu9hyajfanaj  but  simply  Cshitrqja^  son  of  the  wifisi^  and 
belongs  exclusively  to  him  to  whom  his  mother  was 
betrothed.  As  the  custom  of  a  brother  marrying  the 
betrothed  of  his  deceased  brother  does  not  now  prevail, 
the  distinction  made  by  Vijnyaneswara  is  of  no  practical 
utility.  It  is  certain,  however,  that  he  considered  the 
ofispring  of  such  marriage  as  legitimate;  and  he  no 
where  intimates  that  any  of  the  other  descriptions  of 
sons  became  illegitimate  in  the  Cali'Vugam,  This  i^  a 
fSemcy  posterior  in  time  to  Vijnyaneswara.  K 


4-. 
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ZILLA  OF  BELLARI. 

June  9,  1808. 
Ilanumunta  Bhutloo,  v.  Bhyrmpab. 

( Aale,  voL  i.  p.  S9.  lUO.) 

According  to  the  Plaintiff's  petition,  one  Bhagm 
dra  Bbutloo,  of  the  Bhargava  goira^  some  forty  yi 
a^o,  adopted  the  Plaintiff,  then  three  years  of  age^ 
being  of  a  different  gotra.  It  is  stated,  that  his  Upamm 
yana^  with  every  other  corresponding  ceremony,  was 
performed  for  him  in  the  gotra  of  the  adopter ;  thai  hit 
adoptive  father  dying  a  few  years  after,  his  funeral  ritea 
had  been  celebrated  by  the  Plaintiff,  who  had,  fiom 
that  time  to  the  present,  enjoyed  his  property,  with  ike 
privileges  of  an  hereditary  ofiice  (that  of  PatickangiQ) 
of  his  village)  which  had  belonged  to  him.  It  farlhcff 
states,  that  the  time  being  arrived  for  the  performance 
by  Plaintiff  of  his  sons  Cpanaya9m,  the  DefendanI, 
being  of  the  family  of  Bhagavendra,  though  separated 
from  it  in  point  of  property,  disputes  its  being  per- 
formed in  the  adoptive  gotra,  insisting  on  its  perform* 
tiuce  in  his  Janaca  gotra,  or  the  gotra  of  his  nalurml 
ancestors. 

The  Defendant,  by  his  answer,  denies  any  adoption 
of  the  Plaintiff  by  mf*ans  of  hnmam.%^  as  well  as  the  per- 
formance of  hi*i  I'panj  nui  by  hi^  alleged  adopted  &- 
ther,   Bhagavendra   Bhutloo :    and   he  alleges,   that  the 

(1>  ^«poiia«let  ol  tilt  Vmmtk^t^m,  Of  ■!■■■>€>  ^VuL  pQ0i«  1^.  ;34. 
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celebration  of  the  funeral  rites  of  the  latter  by  the  Plain- 
tiff was  objected  to  at  the  time,  by  the  ancestors  of  the 
Defendant.  He  then  quotes  a  passage  from  the  Datta 
Mimansa  of  Nanda  Pundita,  to  shew  that,  if  one  of  a 
different  gotra  from  the  adopter  be  adopted,  his  sons 
should  revert  to  their  parents'  natural  gotra;  accord- 
ing to  which  authority,  he  justifies  the  opposition  com- 
plained of  by  the  Plaintiff.  The  uninterrupted  posses- 
sion by  Plaintiff  of  the  property  and  privileges  of  his 
alleged  adoptive  father  is  admitted  by  the  Defendant. 

The  question  is,  whether  the  Upanayana  for  the 
Plaintiff's  son  should  be  solemnized  in  his  adoptive,  or  in 
his  natural  gotra  ? 

Answer  of  the  Pundit. 
Adoption  is  of  two  kinds,  viz.  Nitj/a  Datta^  and 
A-nitya  Datta.  The  former,  performed  with  hamamsy 
or  offerings  before  fire,  is  permanent ;  the  latter  tempo- 
rary only,  being  without  the  same  formalities.  The 
Nitya  Datta  is  the  preferable  one,  and,  in  the  case  of 
the  son  of  one  so  adopted,  his  Upanayana  should 
be  performed  in  the  gc^ra  of  his  adoption.  The 
Upanayana  for  the  son  of  the  A-nitya  Datta,  or  tem- 
porarily adopted,  is  allowable  either  way ;  t .  e.  it  may 
be  performed  in  his  adoptive  gotra,  or  in  that  of  his 
ancestor's  original  birth.  It  appearing  in  this  case, 
that  the  adoption  of  the  Plaintiff  was  by  homamsy  in 
the  presence  of  relations  and  of  the  god,  his  son's 
Upanayana  should  be  solemnized  in  Bhargava  gotra, 
being  that  of  his  adoptive  father. 
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Remarks. 

No  doubti  the  issue  of  an  adopted  son,  of  the  de« 
seription  termed  daitaj  regularly  adopted,  belongs,  like 
liim»  to  the  same  gotra  with  the  adopter :  and  the  cere- 
monies of  initiation  (Upanayana)  are  to  be  performed 
in  that^o(ra,  or  family.  I  am  not  aware  of  any  autho- 
rity for  holding  that  the  issue  of  an  Anitya  datta  may 
be  initiated  in  either  family.  An  adoption,  which  len^ 
ders  the  party  son  of  two  fathers  (dunf&mushjf&yana)^  is 
not  unknown  to  the  law.  (See  Mitacshara  on  Inh. 
ch.  i.  sect  X.)  But,  in  such  case,  the  issue  remains  in 
the  same  gotra,  in  which  the  son  of  two  fietthers  received 
his  Upanayana,  or  initiation.  C. 

This  opinion  is  sufficiently  correct  NUya  datta^ 
and  Amtya  datta,  distinctions  made  by  some  writers, 
are  not  improperly  interpreted  into  permanent  and  tem- 
porary adoption.  The  Nitya  datta  neither  returns  him- 
self, nor  do  any  of  his  descendants  return  to  the  getra 
of  his  natural  father,  but  remain  from  generation  to 
generation  in  that  of  the  adoptive  one.  The  Anitya 
datta  does  so  return.  He  that  is  so  adopted  indeed  re- 
mains, while  he  lives,  in  the  gotra  of  his  adoptive  father ; 
but  his  son  returns  to  his  original  one  Describing  the 
Anitya  datta,  Vidyaranga  quotes  the  following  text 
fix)m  the  Nemaya  Smdhu.  ''That  son  to  whom  the 
'' prescribed  ceremonies  have  been  performed  in  the 
'^  geira  of  his  natural  father,  as  far  as  the  tonsure,  does 
''  not  possess  the  full  qualities  of  a  son — he  is  a  tempo- 
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**  rary  son  only"  (Anitya  dalta).  The  author  quotes  one 
of  the  Vtitiam  of  Satydskddha,  which  states  the  Anitya 
putra  to  be  equivalent  to  the  Dwyimushydyana^  or  son 
of  two  fathers ;  and  hence  it  follows,  that  he  is  to  per- 
form the  funeral  ceremonies  of  both  fathers,  the  natu-' 
ral  and  the  adoptive. 

The  result  is,  that  Nitya  datta  is  a  son  adopted  from 
tke  Sfttne  g(drii^  before^  or  after  the  ceremony  of  the 
tonsure;  or  a  son  adopted  frcnn  a  different  jfMro,  before 
the  tonfture ;  Anitya  datta  is  a  son  adopted  from  a  dif- 
ferent gotra,  after  he  has  received  the  tonsure  in  bis 
natural  gotra.  The  performance  of  the  tOMUre  is  the 
cause  of  the  temporary  nature  of  the  latter  species  of 
adoption.  E. 
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ZILLA  OF  VERDACHELLUM. 

Nov.  14, 1807. 

Vasuntaroya,  v.  Kistruyer. 

(Ante,  Tol.  i.  p.  101.) 

The  Defendant  is  sued  upon  a  bond  given  by  his 
natural  father,  being  one  of  several  sons  who  was  given 
in  adoption  to  a  person  not  a  party  to  the  bond.  The 
other  sons,  including  the  eldest,  are  living. — Is  he  liable 
to  the  action  ? 


Answer. 

An  adopted  is  not  liable  for  a  debt  contracted  by  his 
natural  father. 

(Signed) 
Sr££N£vasa  Charloo,  Pufidit. 

I 

Remarks. 
Being  no  longer  connected  with  the  family,  nor  con- 
cerned in  the  estate  of  his  natural  fieither,  (Mitacsh.  on 
Inh.  ch.  i.  sect.  xi.  22. — Menu,  ch.  ix.  5.  14.)  he  cannot 
be  held  liable  for  his  debts.  C. 

To  the  same  effect  by  E. 
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ZILLA  OF  CHINGLEPUT. 
M.  Veneataroyer,  v.  Agusteapah  Moodely. 

(Ante,  to],  i.  p.  101.) 

The  Plaintiff  sues  for  a  debt  due  to  him  from 
Defendant's  son,  Soobaroya  Moodely,  who  was  long 
since  given  in  adoption  to  Annah  Moodely. — Is  the 
action  maintainable  against  the  Defendant  ? 

Answer. 
The  money  borrowed  by  Soobaroya  Moodely  is  not 
recoverable  from  his  natural  father,  the  Defendant,  but 
his  son  will  be  answerable  for  it  when  he  comes  of 
age ;  unless  it  was  borrowed  for  the  use  of  the  Defendant 
or  his  family,  in  which  case  the  action  is  maintainable 
against  the  Defendant.  (*) 

Remarks. 

This  follows  naturally  from  the  entire  separation  of  the 
son  given  for  adoption  from  the  family  of  his  natural 
father.     Mitacsh.  on  Inh.  ch.  i.  sect.  xi.  32.  C. 


(1)  On  the  ground  of  the  debt  haYing  been  contracted  by  the  adopted,  not 
as  a  son,  but  as  the  agent  of  his  natural  father.  This  most  be  snppUed, 
to  gi?e  the  fall  mflaning  of  the  sentence.'— The  opinion  is  ooirect.       £. 
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ZILLA  OF  BELLARI. 

Dec.  13,  1808. 

Nursapah,   t;.    Paupummall. 

(Ante.  Tol.  i.  p.  97. 101.) 

Upon  a  question  of  adoption,  the  Pundit  of  the 
Court  reported  as  follows : 

Ansiver. 

It  is  held  that,  if  a  lad  be  adopted  into  a  family, 
even  where  it  is  not  the  custom  to  perform  homam 
(sacrifice  of  adoption),  he  cannot  be  turned  out  of  it  at 
will.  Adoption  imposes  upon  the  adopter  an  obliga- 
tion to  educate  and  provide  for  the  adopted  as  his  son, 
and  he  succeeds  as  such  upon  the  death  of  his  adoptive 
fetther. 

Remarks. 

The  inadvertent  omission  of  an  unessential  part,  as 
sacrifice  is,  even  where  it  is  enjoined,  does  not  vitiate 
an  adoption.     3  Dig.  244. 

The  adoption  being  complete,  it  cannot  be  annulled. 
An  adopted  son  may  be  disinherited  for  like  reasons  as 
the  legitimate  son. — (Mitacsh.  on  Inh.  ch.  ii.  sect  x.) 
but  he  cannot  forfeit  the  relation  of  son.  C. 

Certainly :«-— however  defective  the  ceremony,  and 
however  small  in  consequence  the  spiritual  benefit,  the 
act  of  adoption  cannot  be  set  aside,  on  any  account 
whatever ;   a  fortiori^  not  on  account  of  any  informality. 

E. 
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ZILLA   OF   VERDACHELLUM. 

Dec.  30, 1807. 

Raman,  v.  Cootya  Padayanchee. 

(Ante,  Tol.   i.  p.  80. 101.) 

The  Plaijitiff  having  been  adopted  by  a  woman,  had 
she,  subsequently,  the  same  dominion  over  her  property 
that  she  had  before,  so  that  a  mortgage  of  a  house  by  her 
after  would  be  good  ? 

Answer. 

The  mortgage  under  these  circumstances  would  not 
be  good,  to  the  prejudice  of  the  adopted,  if  rightly 
adopted. 

Remarks, 

Presuming  the  property  here  spoken  of  as  the  woman's 
to  have  been  what  devolved  upon  her  by  the  death  of 
her  husband,  and  not  to  have  been  her  proper  Stridhana, 
it  ceased  to  be  her's  at  the  moment  of  a  valid  adoption 
made  by  her  of  a  son  to  her  husband  and  herself;  in 
the  same  manner  as  property,  coming  into  the  hands  of 
a  pregnant  widow,  by  the  same  means,  cannot  be  used  by 
her  as  her  own,  after  the  birth  of  a  son.  An  adopted 
child  is  in  most  respects  precisely  similar  to  a  posthumous 
son.  From  the  moment  of  the  adoption  takiqg  effect, 
the  child  became  heir  of  the  widow  s  husband ;  and  the 
widow  could  have  no  other  authority  but  that  of  mother 
and  guardian.  C. 
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Women  have  legally  no  right  to  adopt  for  the  trans- 
mission even  of  their  separate  property;  and  this  is 
founded  l>oth  on  authority  and  reason ;  it  does  not 
follow,  however,  but  that  such  a  custom  may  obtain  in 
tlie  caste  to  which  the  parties  in  this  case  appear  to 
belong,  namely,  that  of  the  Puller^  nearly  the  lowest  of 
the  Sudra  tribes.  E. 
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2ILLA  OF  VIZAGAPATAM. 

Question  to  the  Pundit. 

(Ante,  Tol.  i.p.  101.) 

If  a  boy  that  has  been  adopted  die  without  issue, 
and  unmarried,  what  becomes  of  the  property  of  his 
adoptive  father  at  his  death  ?  Does  it  go  to  the  natural 
&ther  of  the  adopted,  or  to  the  widow  of  the  adoptive 
one? 

Answer. 

The  widow  succeeds  to  it  by  inheritance,  as  legal 
mother  to  the  adopted. 

(Signed)  Pundit  Ap  p  i  a h ,  Sastree. 

Remark. 

The  answer  is  entirely  consonant  to  the  law.     The 
dattaca    having    been    given   away   by  his  father,   the 
natural  relation  was  annulled,  and  his  father  would  no  * 
more  inherit  from  him,  than  he  from  his  natural  father. 

C. 


VOL.  11. 
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MASULIPATUM,  PROVINCIAL  COURT. 

November,  3,  1803. 
Cooty  Verty  Cootapah,  Appellant. 
Sambiah  and  Venkiab,  Respondents. 

(Aata,  Tol.  i.  p.  9T.) 

Questions  referred  to  the  Pundit  of  the  Court. 

1.  Is  it  proved  by  the  evidence  given  before  the 
Zilla  Court,  that  Basavannah,  the  father  of  Cootapah, 
the  Appellant,  was  adopted  by  his  maternal  uncle,  Moonta 
Satia  Lingum  ? 

Answer. — The  adoption  is  not  established,  for  wiuit 
of  the  oblation  to  fire. 

2.  Is  the  declaration  by  a  husband  to  his  wife,  that 
he  had  adopted  a  particular  boy,  sufficient  evidence,  if 
proved,  of  the  fact? 

Answer. — The  husband  not  being  at  liberty  to  adopt, 
without  the  privity  of  his  wife,  a  subsequent  communi- 
cation  would  not  be  sufl^cient  to  establish  the  fact  of 
adoption. 

3.  Is  it  necessary  for  persons  of  the  Sudra  caste  to 
make  the  oblation  to  fire,  in  adopting  ? 

Answer. — It  is  ordained  that  the  husband  and  wife, 
among  the  Sudras,  should  be  present,  and  that  they 
should  cause  a  Brahmin  to  make  oblation  to  fire. 

(Signed)  V.  Narrain,  Sastree. 
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Rematkf. 
*•  As  ta  oWation  to  fire,  the  cereraony  is  prescribed ; 
but  the  fact  of  its  celebration  may  be  prestrmed,  if 
there  be  no  proof  to  fhfe  contrary.  The  inadvertent 
omission  of  a  ceremony  would  not  invalidate  the  adop- 
tion. (Js^annatha's  Digest,  vol.  iii.  p.  244.)  The 
wife  must  consent  to  the  gift  of  a  son ;  but  it  is  not  said 
that  she  must  be  privy  to  the  acceptance  of  one. — See 
Bfhacsh.  on  Inh.  ch.  i.  sect.  xi.  9.  and  the  note  on  the 
words  '^whott  his  ftither  or  mother  gives."  A  sub- 
^tieiit  cotnmimYcation  to  the  wife  woidd  be  evidence, 
but  not  condtrsive.  As  to  the  third  point,  the  answer 
of  the  Sastree  is  Ae  received'  construction. — See  Jag* 
ammtfia,  voR  iii.  p.  282.  But  the  learned  of  Mit'hil& 
contest  the  position.''  C. 

Th»  former  of  these  answers,  if  (a»  by  their  names 
thctf  «pp««F  to  be)  the  parties  in  the  cause  are  Brah- 
miM,  ia  correct*  Not  so  the  last ;  for  the  Sastree  dees 
not  ordaio  that  the  oblation  to  fire  should  be  performed 
bjr  any  one-  ait  a  Sudra  adoption,  and  this  for  sundry 
good  and  sufficient  resasons.  E 


I  2 


Ik 
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On  the  Legality,  in  the  present  Age,  of  the 
Crita,  or  Son  purchased  for  Adoption. — Mit. 
on  Inh.  i.  xi.  16. 

(Ante,  ToL  i.  p.  lOS.) 


Extract  of  a  Letter  from  Henry  ColebrookCj  Esq.  to  Sir 
John  RoydSy  dated  Calcutta^  March  14,  1812. 

According  to  the  ancient  Hindu  law,  purchaae 
was  one  of  the  means  by  which  a  son  might  be  had 
ready  made.  This  easy  way  of  getting  a  family  was 
noticed  in  Menu,  in  Jagannatha's  Digest,  and  in  the 
Mitacshara ;  and  some  remarks  on  the  law  relative  to  it 
will  be  found  quoted  from  other  authorities,  in  the 
notes  to  the  translation  of  the  last  mentioned  work.  It 
will  be  there  seen,  that  the  child  so  adopted  must  be  of 
the  same  tribe  with  the  purchaser,  and  a  younger  son  of 
the  seller;  and  the  purchase  must  be  expressly  for  the 
purpose  of  a  son.  No  set  form,  nor  any  further  condition 
seems  to  be  requisite ;  but  the  adoption  is  by  purchase, 
not  afler  it.  I  dwell  on  this  point,  because  I  gather  from 
Sir  Thomas  Strangers  questions,  that,  in  the  case  before 
him,  the  purchase  is  not  shewn  to  have  been  made 
specifically  as  of  a  son.  Sir  Thomas  asks,  whether 
adoption  may  grow  out  of  purchase,  and  whether 
purchase  can  per  se  entitle  the  child  to  consider  him- 
self as  adopted  ?  To  these  questions  I  should  answer, 
certainly  not.  Tlie  buyer  s  actual  design  to  buy  a  son 
must  be  shewn  to  have  existed  at  the  time  of  the  pur- 
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chase ;  though  no  doubt  presumptive  proof  of  such  con- 
comitant will  may  be  admissible,  if  direct  evidence  be 
unattainable. 

On  this  side  of  India,  adoption  by  purchase  is  obso- 
lete, and  considered  to  have  been  prohibited  in  the 
present  sinful  age  of  the  world.  The  only  practice 
analogous  to  it  is  the  purchase  of  children  by  Go- 
sianSy  Sannyasisy  and  other  professed  ascetics,  for  initia- 
tion into  their  order  of  devotion,(*)  the  disciple  becom- 
ing the  heir  of  the  master.  This  however  is  not  adop- 
tion, but  a  practice  grounded  on  other  provisions  of 
the  Hindu  law,  and  on  the  peculiar  customs  of  the 
mendicant  tribes. 

The  Datta  Mimdnsa  is  no  doubt  the  best  treatise  on 
Hindu  adoption. 

I  observe  in  books  which  I  understand  to  be  of  most 
authority  at  Madras  (for  instance,  the  Smriti  Chan- 
drica)y  the  prohibition  of  adoption  by  purchase  is  as- 
serted. I  imagine  this  mode  of  adoption  must  be  obso- 
lete there,  as  well  as  here. 

(1)  Sm  DigMt,  iii.  p.  VT6, 


k 
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Extract  of  a  Letter  from  Sir  Thomas  Strange  to  Henry 
ColebrookCj  Esq.,  Calcutta,  dated  Madras,  April  29, 
1812. 

(Ante/  Tol.  i.  p.  102.) 

Sir  John  Royds  was  good  enough,  under  date  the 
15th  of  March,  to  send  me  your  letter  to  him  of  the 
14th,  on  the  legality,  in  fhe  present  age,  of  adoption, 
among  the  Hindoos,  by  purchase.  My  application 
to  Sir  John  for  information  on  the  subject  had  re- 
ference to  a  cause  depending  in  our  Court  Your  letter 
did  not  arrive  till  after  the  trial,  with  the  substwce  of 
which  you  are  about  to  be  troubled.  But  I  must  re- 
quest you  first  to  excuse  this  direct  address,  without 
permission  or  warrant;  a  liberty  which  I  can  alone  ju^ 
tify  to  myself,  under  the  sanction  of  my  friend  Sir  John, 
who  will  suppress  my  letter  if  it  be  improper,  for  which 
purpose  I  transmit  it  through  him  open. 

The  action  was  trespass  by  widows,  against  the 
young  man  claiming  to  have  been  adopted  by  their  de- 
ceased husband.  The  question  arose  upon  the  justifi- 
cation,  on  which  the  Court  thought  that  he  had  ikiled. 

But  it  was  not  so  confident  of  this,  as  not  to  be  open 
to  conviction,  upon  an  application  to  set  aside  the  non- 
suit that  had  been  obtained,  for  a  new  trial ;  a  rule 
for  which  having  been  granted,  toward  the  close  of  our 
late  term,  and  cause  being  to  be  shewn  against  it  in  the 
next,  it  will  be  desirable  to  be  as  well  prepared  as  pos- 
sible when  it  comes  on  again.  With  this  view  the 
liberty  is  taken  of  thus  troubling  you  on  the  occasion* 
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AgsutDiDg;  the  practice  to  continue  legal  in  the  Pe- 
BinsuU)  you  seem  to  think  that  though  the  transactioii 
purports  to  be  that  of  a  mere  sale  and  purchaaei  yet 
the  design  might  he  shewn  by  evidence ;  and  I  con- 
dude  your  opinion  to  be,  that  adoption  appearing  to 
have  been  the  object,  the  boy  purchased  would  be  entt'^ 
lied  to  be  considered  as  a  son.  Though  we  had  not 
the  benefit  of  your  judgment  to  guide  ud  at  the  timei 
yety  averse  to  the  exclusion  of  light,  we  admitted^  a^ 
es|danatoiyi  an  account  of  what  was  said  to  have 
paased  at  the  time  of  the  signing  of  the  bill  of  sale^  as 
well  as  ef  the  acts  of  the  deceased  under  it  Such  evi- 
dence, upon  the  principles  of  our  law,  would  have  been 
liable  to  question ;  and,  in  fact,  the  counsel  for  the 
Plaintiffit  reserved  his  right  of  protesting  against  it  in 
the  case  before  us,  in  the  event  of  the  verdict  being 
against  his  clients.  Enclosure  BQ)  is  an  extract  of  a 
letter  which  I  wrote  soon  after  to  a  judicial  friend  in 
one  of  our  provincial  courts,  wiA  a  view  to  his  confer- 
ring with  his  Pundit  on  the  whole  of  the  subject,  find 
letting  me  know  the  result.  I  add  it,  as  elucidatoiy  of 
ib^  trial.  Our  idea  tinally  was,  that,  whatever  had  been 
in  the  contemplation  of  the  parties,  adoption  never  had 
in  fact  taken  place,  unless  purchase  was  to  be  consi- 
dered as  constituting  it.  I  have  an  opinion  given  in 
1808,  by  the  Pundit  of  the  Zilla  Court  at  Vendachel- 
lum,  that  an  agreement  to  adopt  is  not  an  adoption; 
and,  in  that  case,  he  held  a  subsequent  adoption  of  a 
different  boy  to  be  good. 

(1)  Poft,  p.  140. 
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In  the  case  under  consideration,  it  was  insisted  for 
the  Defendant,  that  the  purchase  was  an  adoption,  oi^ 
the  ground  that  otherwise  it  must  constitute  slavery,  the, 
existence  of  which  by  law  the  Court  would  not  recog- 
nize, and,  at  all  events,  not  in  the  caste  of  the  Banyans*' 
If  slavery  be  competent  by  the  Hindu  law,  there  vn» 
no  evidence  before  us  of  sufficient  force  to  exclude  the 
possibility  of  it  in  the  Banyan  caste.  That  slavery  exists^ 
by  the  Hindu  law,  cannot,  think,  be  doubted.  Lhave. 
opinions  that  it  does  from  living  Pundits ;  and  Sir  Wil- 
liam Jones  (it  is  observable),  in  one  of  his  charges,  deli- 
vered June  10,  1785,  however  reluctantly,  admits  the 
fact,  contending  that  it  ought  not  to  be  tolerated  but 
in  a  mitigated  form,  though,  in  the  conclusion,  it  is 
true,  he  represents  the  sale  of  the  human  species  as  a 
traffic  that  had  been  condemned  by  the  most  respect- 
able Hindoos  in  Calcutta,  as  repugnant  to  their  Sastra. 
Supposing  the  evidence  which  we  received  to  have  been 
admissible,  there  seemed  reason  to  believe  that  adop- 
tion had  been  in  the  contemplation  of  the  parties ;  but, 
as  it  did  not  appear  to  have  ever  taken  place,  and  as 
we  did  not  conceive  that  the  claim  could  stand  upon 
the  purchase  alone,  though  coupled  with  an  intent, 
such  intent  not  appearing  to  have  been  otherwise  ever 
carried  into  execution,  we  disallowed  it,  reserving,  if 
necessary,  the  general  question  of  the  validity,  at  this 
day,  of  adoption  by  purchase. 

Upon  this  point,  I  have  had  some  correspondence 
since  with  Mr.  Ellis,  collector  of  Madras,  whom  I  be- 
lieve you  know  by  character.     He  is  personally  known 
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to  Sir  John  Royds.  Enclosure,  letter  C,(^)  contains 
extracts  from  it.  He  seems  to  incline  to  the  opinion, 
that  the  mode  is  still  valid  in  this  part  of  India,  except- 
ing only  among  Brahmins.  The  text  of  the  Smriti 
ChandricGy  according  to  the  extract  accompanying  one 
of  his  letters,  declares  it  generally  obsolete.  But  a  re- 
ference to  the  Datta  mimamsa  (it  seems)  confines  the 
prohibition  to  the  twice  born^  which  Mr.  Ellis  says  must 
be  taken  now  to  mean  only  Brahmins.  This  remark 
is  made  in  a  ''note,"  which  I  take  to  have  been  fur- 
nished  by  some  of  Mr.  Ellis's  people ;  it  may  be  of  ques- 
tionable authority.  I  have  consulted  the  Pundits  of 
several  Courts  upon  the  coast ;  who,  speaking  (no  doubt) 
with  reference  to  the  Peninsula,  say,  that  it  is  not  now 
legal,  without  entering  into  distinctions. 

The  Mitacshara  (the  prevalent  authority  with  us)  is 
silent  upon  the  point,  though  it  contains  a  chapter  ex- 
pressly on  the  subject.  Permit  me  to  draw  your  atten- 
tion to  this,  since  (as  was  to  be  expected)  it  was  relied 
upon  in  the  case  before  us,  in  favour  of  the  Defendant. 
Admitting  the  practice  to  have  been  abrogated  in  your 
part  of  India,  it  was  contended,  on  the  authority  of  the 
Mitacshara^  that  such  was  not  the  case  here.  I  have 
already  had  occasion  to  observe,  how  Mr.  Ellis^  between 
reference  and  construction,  avoids  the  authority  of  the 
Smriti  Chandrica^  which,  without  reserve  or  distinction, 
restricts  inheritance  in  the  Cali-yugy  to  the  son  of  the 
body,  and  the  son  given. 

(1)  Poit,  p.  14^. 
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Tfwudatim  of  Bill  of  Sale^  dated  Shawena  Baho$la  A$^ 
tamjf^  or  2Ut  Auvany  af  Caulayoocty  year^  answering 
to  A.  D.  Septanber  1,  1798  ;-^^eferred  to  in  Letter  to 
J/r.  Cokbrooktf  antCj  p.  134. 

(Ante*  ToL  i.  p.  102.) 

I,  Bavoory  Chit^  Vencataraumoodoo  Chittyi  and  my 
wife  Lutchemy^  both  of  us,  do  jointly  give  this  bill  of 
sale  to  Jaldoo  Sorbaroya  Chitty,  of  Madras ;  that  is  to 
say, 


;r 


We  have  sold  to  you  our  fourth  son,  or  boy  of  four 
years  of  age,  named  Pedda  Chinnacasavaloo,  for  the 
sum  of  (25)  twenty-five  star  pagodas,  current  money  of 
Madras;  and  having  received  the  money,  you  have 
consequently  a  right  to  the  boy ;  henceforward  we  have 
no  connexion  with  him;  you  are  to  keep  him  accord- 
ing to  your  pleasure.  There  can  arbe  no  claim  or 
controversy  between  us  respecting  him;  should  there 
occur  any,  we  bind  ourselves  to  release  it,  and  to  c(m- 

firm  him  to  you.  In  default  whereof,  we  hereby  en* 
gage  to  repay  you  the  said  principal  sum  of  twen^- 
five  pagodas  with  interest,  together  with  the  ohargea 
you  may  have  incurred  for  him  from  this  date.  Thus 
have  we  both  voluntarily  given  this  bill  of  sale.  Wit- 
nesses, Tagooramadoo  Chinnasamy,  Voopatoory  Appanah 
Chitty,  Mandauroo  Govindo  Chitty,  and  Chinna  Venkiah 
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Chitty,  with  whose  privity  this  bill  of  sale  is  drawn  by 
Madary  Soobarcyloo. 

(Signed) 

Bavctory  Chitty  Vet^tcataraxtmoodoo. 

Witnesses, 

Tagooramadoo  Chinnasamy, 

VOOPATOO»Y  APPAlfA'H, 
GOYINDO, 

Chinna  Venkiah. 

(Signed) 
Ranganadom,  Court  Interpreter. 

[A  true  translation,  as  near  as  can  be,  from  the  Gentu 
language.] 

Questions. 

1.  Is  adoption  by  purchase  legal  in  the  present  age, 
according  to  the  Hindu  law  ? 

2.  Supposing  it  to  be  so,  does  purchase  alone  con- 
stitute itt 

3.  If  not,  can  it  grow  out  of  purchase,  supposing 
adoption  to  have  been  intended,  and  the  boy  pur- 
cfhased  to  have  been  treated  by  the  purchaser  as  his 
adopted  ? 

4.  Is  B,  according  to  the  case  as  stated,  to  be  taken 
to  have  been  adopted,  so  as,  A  being  dead,  to  be  enti- 
tled to  succeed  to  his  estate,  by  right  of  adoption.  (^) 

(I)  for  1MWK4  to  A0  abQT»  q|iiettioM»  vii*  poll*  p.  Ii4 
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B. 

Extract  of  a  Letter  from  Sir  Thomas  Strange^  dated 
March^  1812,  referred  to  in  Letter  to  Mr.  CokbrookCj 
antej  p.  135. 

(Ante,  Tol.  L  p.  102.) 

I  EXPECTED  from  you,  before  this,  the  extracts  you 
were  so  good  as  promise  me  from  the  Shaster,  on  the 
subject  of  adoption  by  purchase.  In  the  mean  time, 
our  term  having  commenced,  the  cause  in  question  has 
been  tried  and  disposed  of,  subject  to  the  right  of  the 
losing  party  to  call  upon  us  to  review  our  opinion. 
The  action  was  brought  by  two  widows  against  the 
Defendant,  who  claimed  as  the  adopted  son  of  their 
deceased  husband.  His  case  was,  that  he  had  been 
purchased  by  the  deceased  some  years  ago  of  his  na- 
tural parents,  who  had  sold  him  on  account  of  distress, 
for  twenty-five  pagodas ;  having  previously  disposed 
of  two  others  in  the  same  way,  under  similar  circum- 
stances. There  was  a  deed  executed  on  the  occasion, 
of  which  I  enclose  you  a  translation.  The  mother  of 
the  boy  swore  that  adoption  was  the  object;  that  he 
had  been  bought  and  sold  to  be  adopted,  and  that 
otherwise  no  consideration  earthly  would  have  induced 
her  and  her  husband  to  have  parted  with  him.  Her 
husband  did  not  attend,  being  said  to  be  ill  as  well  as 
aged ;  living  at  the  distance  of  about  thirty  miles  from 
Madras.  There  were  other  witnesses,  who  swore  to 
the  same  effect,  as  to  the  intention  and  view  with  which 
the  purchase  was  made ;  and  it  was  proved  that  the  boy 
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had  been  so  far  treated  as  a  son,  that  he  had, been 
dressed,  and  ornamented,,  and  sent  to  school  as. one; 
and  had  also  accompanied  the  deceased  on  a  pilgrim- 
age, and   had  occasionally  visited  and  been  seen   by 
his  friends  here,  so  dressed  and  adorned.     It  was  fur- 
ther proved  that,  upon  marriages,  in  the  caste  to  which 
the  parties  belonged  (being  that  of  Banyans,)  it  «was  the 
custom  for  an  officer  of  the  caste,  employed  for  the  pur- 
pose, to  carry  balls  of  rice  about  to  each  family.     That 
the  practice  was  to  give  four  balls  to  the  head  of  ei^ch 
for  all  the  members  of  his  family  (as  contradistinguished 
from  his  servants,)  or  eight,  if  he  happened  to  be  one 
of  the  monthly  members  of  the  caste.      The  deceased 
was  a  monthly  member,  and  had  had  eight  upon  these 
occasions.     There  was  a  servant  in  the  family  to  whom 
the  Oomadee  (for  so  he  is  called)  used  to  give  four  on 
the  same  occasions.     It  did  not  appear  whether,  had 
there  been  more  in  it,  each  would  have  received  four, 
or  whether  four  was  the  customary  provision  for  all  the 
servants.     It  was  proved  that,  upon  the  young  man  in 
question  becoming  an  inmate  of  the  house,  which  he 
did  at  the  age  of  about  five,  it  mad^  no  difference  as  to 
the  number  of  the  balls  given  to  and  received  by  the 
deceased ;   inferring  (as  contended  for  the  Defendant,) 
that  he  had  been  considered  as  his  son.     It  was  ad- 
mitted, that  no  ceremony  of  adoption  had  taken  place, 
at  the  time  of  the  purchase,  or  after ;  as  also,  that,  in 
the  other  two  instances  of  sales  by  the  parents  of  the 
boy   in    question,   the   regular  ceremonies   of  adoption 
had  followed.     It  was  not  pretended  that  the  deceased 
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had  enr  called  the  hay  hb  aoo,  or  iotiodiicad  him 
anj  one  as  Im  mn ;  or  that,  hi  the  tpace  of  foo 
years  dowti  to  hin  death,  tliere  had  been  any 
tion  or  commuiiieation  whatever  between  him  aad  tbo 
parents  of  the  chiM,  subsequent  to  the  execution  of  tho 
bill  of  sale,  from  which  adoption  could  be  inferred,  m 
an  act  distinct  from  what  mif^rbt  be  considered  as  te* 
salting  from  the  treatment  of  the  l)oy,  coupled  with  tho 
bill  of  sale     It  appeared  that,  in  the  latter  part  of  Ua 
life,  the  deceascd^s  regard  for  him  had  ceased ;  that  ho 
had  stripped,  and  occasionally  punished  him  with  igno- 
miny;   and    finally  left    him   to   seek   protection   from 
another  member  of  the  family,   for   whom  he  had,  in 
consequence    of    a    misunderstanding,     been    reoentif 
providing  a  separate  maintenance. 

Tlic  Court  agreed  with  the  counsel  for  the  Defendant, 

as  a  general  proposition,  that  adoption  was  indefieaai- 

ble,  inasmuch  as  it  deprives  the  adopted  of  the  righto 

belonging  to    him    in  his    natural   family,  and 

quently  that  having  once  taken  phice,  it  was  noC 

petent  to  the  person  adopting,  capricmsly  hy  any 

of  his,  to  deprive  the  adopted  of  his  acqnired  rig htsi^ 

incident  to  adoption.     But  it  thought  that,  under  ihn 

circumstances  of  this  case,  the  Defendant  eoubi  not  bo 

considered   as  having  ever  been  adopted,     h  tnok  it, 

that  the  transaction  having  been  reduced  to  writings  at 

the   time,  it  might  be  expected  that  adoption  shootd 

appear  upon  the  instrument,  if  such  had  been  rsaNy 

the  object;  more  especially,  as  it  was  not  pretended,  that 

any  thing  in  the  nature  of  adoption  had  followed  itn  em- 
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cution ;  siace,  otherwise^  k  would  be  to  turn  tbat  which 

parported  to^  be  a  mere  dry  hiU  oi  sale,  into  a&  instm* 

ment  of  a  rery  different  deseriptioD,  contrary  to  what 

die  Court  couldy  with  any  thing  like  coofidenee,  see 

had  been  in  the  contemplation  of  the  parties  at  the 

time;   and  that  the  danger  oi  the  kiteyp»tfttion  eoa^ 

tended  for  was  the  greater,  hn  a  case  in;  which  the  claim 

was  set  up  after  the  death  of  the  owner  of  the  estate, 

and  person  whose  obsequies  were  to  be  performed,  and 

attempted  to  be  supported  principally  by  Ae  evidence 

of  the  mother  of  the  boy,  who  had  a  manifest  interest 

Bi  getting  it  established.     The  Court  was  aware  tbat, 

by  the  Hindu  law,  it  was  more  than  doubtful,  whether 

die  mother  was  admissible  id  this  case ;  b«rt  the  BngKsh 

law  is  not  so  rigid  in  its  admissien  of  witnesses;  and, 

tkou^  we  attend  to  their  laws  in  mattere  of  inheritance 

and  eoDtract,  where  natives  are  the  parties,  yet,  so  far 

as  evidenee  only  is  concerned,  we  in  geoerat  administer 

jastice  to  them,  in  the  Sii|>reme  Court,  upon  our  own 

principles.      Be  the  mode  of  adc^tifon  what  it  migb^ 

diis  seemed  indispensable;  that,  at  whatever  time  it  was 

contended  to  have  taken  pkce,  it  should  be  shewn  by 

die  ehumant,  that  the  operativte  expressions  had  been 

used,  indicative  of  the  disposition  fo  give,  or  to  become 

adopted  on  one  side,  and  to  adopt  on  the  other.     The 

Hind  a  law  hats  not  prescribed  any  particular  expres- 

siona  ctti  the  occasion ;  nor  does  it  recfuire  that  adep^ 

ticci  should  be  by  writing.     But  it  has  provided,  that 

the  intent  shall  be  expressed  at  the  time;   and,  if  the 

tmsactioa  be  by  writing,  fts*  whole  genrns  and  course 
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teaches  us  to  look  for  it  there.  Neither  is  the  per- 
formance  of  ceremonies  essential  to  the  validity  of  adop- 
tion, as  conferring;  civil  rights ;  and  the  want  of  them 
therefore  could  not  be  pleaded  in  bar  to  a  claim  of  this 
nature;  but  it  is  undeniable  that,  with  reference  to  it* 
considered  as  a  merely  civil  transaction,  they  are  of  in- 
finite consequence  in  point  of  proof;  and  it  follows, 
that  whoever  insists  upon  a  claim  of  the  kind,  has  a  dif- 
ficulty in  point  of  evidence  to  get  over,  no  ceremonies 
appearing  to  have  been  performed  ;  especially  if  the 
claim  (as  in  the  case  before  the  Court)  was  founded 
upon  a  writing,  from  which  it  is  far  from  being  to  be 
collected,  that  adoption  had  been  in  view.  That  there 
is  a  ceremonial  for  adoption  by  purchase,  as  well  as  for 
other  modes  of  adoption,  see  the  Mitacshara,  p.  312* 
(15.)  It  had  been  contended  by  the  counsel  for  the 
Defendant,  that  the  Court  would  presume  any  things 
and  lean  to  any  construction,  rather  than  admit  thai  a 
boy  had  been  sold  to  be  a  slave,  which  it  was  also  as- 
serted was  illegal  in  general,  and  without  precedent  in 
his  caste.  The  Court,  in  answer  to  this  said,  it  did 
not  know  that  slavery  was  illegal  by  the  Hindu  law,  in 
times  of  distress;  but  that,  at  all  events,  the  practice 
was  too  notorious  to  admit  of  an  argument  being  drawn 
from  its  illegality,  against  its  existence  in  a  particular 
case ;  that  the  question  for  the  Court  to  decide  was, 
whether  the  claim  to  adapiion  had  been  supported,  in 
opposition  to  the  claim  on  the  part  of  the  widows, 
which  could  not  otherwise  be  dLnputed.  That  if  it  were 
not,  the  boy  still  remained  the  child  of  his  natural  pa- 
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rents ;  he  could  perform  their  obsequies ;  he  would  be 
entitled  to  share  their  estate,  if  they  had  any ;  and  that, 
80  far,  no  injury  had  been  done  him.  That,  should  the 
widows  insist  upon  other  rights,  and  be  advised  to  in- 
stitute a  claim  against  him,  founded  on  the  bill  of  sale, 
considered  as  a  mere  and  absolute  transfer  of  him  to 
their  deceased  husband,  it  would  then  be  time  enough 
to  inquire  into  its  validity  as  such,  and  declare  its  legal 
effect. 

Upon  these  principles,  it  seemed  to  the  Court,  that 
the  fact  of  an  adoption  by  purchase  had  not  been  made 
out,  so  as  to  raise  the  question  of  law  meant  to  be  agi- 
tated, as  to  the  legal  validity  of  such  an  adoption ;  and, 
upon  these  grounds,  the  claim  of  the  Defendant  was  dis- 
missed, without  calling  upon  the  widows  to  go  into  evi- 
dence to  repel  it.  The  trespass  was  proved,  and  the 
question  arose  upon  the  justification. 

Had  the  deed  purported  to  have  been  a  deed  of 
adoption  by  purchase,  or  could  we  have  seen  that  such 
was  its  effect,  the  question  remained,  whether  there  can 
be  an  adoption  of  the  kind,  by  the  existing  Hindu  law. 

The  authority  of  the  Smriti  is  express,  that  the  filiation 
of  any  but  a  son  legally  begotten,  or  given  in  adoption 
by  his  parents,  is  a  part  of  ancient  law  abrogated  in  the 
Call  age.  See  "  General  note"  at  the  end  of  Menu, 
6th  ed.  p.  365.  It  is  said  by  Sir  William  Jones  (same 
page),  but  not  speaking  of  this  text  in  particular,  that  the 
Smriti  is  quoted,  without  the  name  of  the  legislator;  and, 
of  all  the  prohibitory  texts  collected  and  arranged  in  that 
note,   he   remarks   that   none   of  them,   except   that   of 

VOL.   II.  K 
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Vrihaspati,  are  cited  by  Culluca  Bbatta,  his  favourite 
commentator .(0  Vribaspati  tben  is  admitted  to  be  an 
authority,  having  received  the  sanction  of  Culluca.  But 
Vribaspati  (in  loc.  cit.)  mentions  the  distinction  between 
the  three  first  ages  and  the  fourth,  with  reference  to  the 
mode  of  acquiring  sons  ;  observing,  '^  Thus  were  sons  of 
'*  many  different  sorts  made  by  ancient  sages  ;  but  such 
'^  cannot  now  (he  says)  be  adopted,  by  men  destitute  of 
"  those  eminent  powers." — Is  it  not  most  reasonable  to 
think,  that  he  meant  should  be  understood  here,  what  is 
by  others  more  distinctly  expressed,  namely,  an  inter- 
diction, in  the  present  age,  of  all  but  the  son  lawfully 
begotten,  and  the  son  given  in  adoption,  i.  e.  the  chief  of 
each  set,  according  to  a  distribution  made  by  some  of  the 
Hindu  Jurists,  into  sons  proper,  and  improper ;  in  other 
words,  sons  by  birth,  and  sons  by  adoption  ?  The  Adi^ 
tyapurana  is  equally  express  on  the  subject  with  the 
Smriti.  See  Dig.  vol.  iii.  p.  272,  8vo.  ed.  sect.  viii. 
''  On  the  Son  given  /'  and,  I  think,  subject  to  other  lights, 
we  must  consider  the  law  as  well  summed  up  under  the 
title  '^  On  the  Adoption  of  Sons  ;'  sect.  xv.  p.  289,  same 
vol.  where  is  stated  that,  '^  among  these  twelve  descrip- 
'^  tions  of  sons,  we  must  only  now  admit  the  rules  con- 
'*  ceming  a  son  given  in  adoption,  and  one  legally  be- 
'^  gotten  ; — observing  that  the  law  concerning  the  rest 
^'  has  been  inserted,  to  complete  that  part  of  the  book ; 
"  as  well  as  for  the  use  of  those,  who,  not  having  seen 
'^  such  prohibitory  texts,  admit  the  filiation  of  other 
"  sons. 

(I)  S^e  preface  to  Menii,  p.  14. 
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I  have  troubled  you  a  good  deal;  and  bad  no  idea 
wben  I  sat  down  of  saying  so  mucb  on  tbe  subject. 
After  all,  I  have  given  only  the  outline  of  a  long  trial ; 
though  I  do  not  believe  I  have  omitted  to  mention  any 
material  circumstance.  I  wish  you  could  be  at  the  pains 
of  stating  to  your  Pundit  (by  way  of  conference)  what  I 
have  said,  and  of  letting  me  know  how  far  he  thinks  we 
have  been  right,  if  you  have  sufficient  confidence  in  him 
for  such  a  communication. 
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c. 

Extracts  of  Letters  from  Mr.  Ellis  of  Madras,  to  Sir 
T.  S.y  referred  to  in  a  Letter  to  Mr.  Colebrooke,  ante, 
p.  137. 

(Ante,  vol.  i.  p.  10«.) 

Neither  Vijnyaneswara  nor  Jimuta  Vahana  (a  trans- 
lation of  whose  work  also  you  have  got)  make  any  very 
particular  mention  of  sons  purchased.  They  enumerate 
the  twelve  descriptions  of  sons  in  the  usual  way,  and 
make  the  customary  distinction  between  those  who  are 
heirs,  and  kinsmen  ;  and  those  who  are  heirs,  but  not 
kinsmen;  among  the  latter  is  included  the  son  pur- 
chased :  so  that  the  right  of  succession  in  this  description 
of  son  is  fully  admitted  by  these  authors.  Vijnyaneswara 
prescribes  a  certain  ceremony  for  adoption,  such  as  as- 
sembling kin,  informing  the  king,  &c.,  which  he  states 
as  equally  to  be  observed  with  respect  to  a  son  purchased. 

In  the  Digest,  translated  by  Mr.  Colebrooke,  Jagan- 
natha  states  (I  believe)  that,  in  the  present  age,  certain 
descriptions  of  sons,  and,  among  the  rest,  the  son  pur- 
chased, are  not  lawful.  He  is  at  variance  here  with  the 
above  mentioned  authorities,  and  with  practice ;  for, 
with  some  castes  in  this  part  of  India,  the  mode  of 
adoption  is  uniformly  by  purchase.  Among  others  again, 
the  Brahmins  for  instance,  this  and  other  modes  are  not 
customary.  Jagannatha's  statement,  therefore,  should  not 
be  received  without  limitation. 

!  am  afraid  vou  will  think  mc  nc<rlio:ent,  in  not  send- 
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ing  you  before  the  extracts  I  promised  respecting  the 
son  purchased  ;  it  has  arisen  wholly  from  my  not  having 
been  able  to  procure  a  perfect  copy  of  the  Smriti  Chan- 
drica,  until  Saturday. — My  copy  of  the  Madhavijam  I 
have  mislaid ;  and  I  cannot  find  another  at  Madras ; 
but  I  have,  beside  the  Smriti  Chandrica,  made  extracts 
from  the  Datta  Mimansa,  and  other  works  within  my 
reach. 

The  principal  point  in  question  respecting  the  son 
purchased,  namely,  whether  the  act  be  lawful  in  the 
present  age,  is  not  made  very  clear  by  these  extracts ; 
though,  taking  them  altogether,  the  inference  seems  to 
be,  that  it  is  forbidden  to  Brahmins  only.  This  depends 
on  the  meaning  of  the  word  Durjate  (twice-born)  ; 
which,  in  former  ages,  included  Brahmins,  Cshatriyas, 
and  Vaisyas  ;  but,  in  the  present,  is  generally  understood 
to  be  confined  to  Brahmins,  these  only  performing  the 
Oopanayanumy  or  ceremony  of  tying  on  the  sacrificial 
cord ;  whence  the  second  birth,  with  the  texts  of  the  Veda- 

If  the  legality  of  the  act  in  purchasing  a  son  be  ad- 
mitted, the  extracts  shew  sufficiently  hi3  rank,  and  the 
share  to  which  he  is  entitled. 


^ 
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Translations  of  Extracts  from  various  authorities  rela- 
tive  to  a  son  purchased;  accompanying  Extract  of  Letter 
from  Mr.  Ellis^  ante,  p.  148. 

(Ante,  vol.  i.  p.  102.) 

1. — Datta  Mimansa. 

The  taking  of  any  of  the  twelve  descriptions  of  sons, 
except  the  adopted  son,  and  the  son  of  the  body ;  human 
and  equine  sacrifices ;  and  intoxicating  liquors,  are  to 
be  avoided  by  twice-bom  {Durgatiy  Brahmins)  in  the 
Caliyuga. 

2. — Brihat  Guatama. 

Those  who  become  made,  adopted,  purchased^  shall 
belong  to  the  gotrum^  (tribe,;  but  not  to  the  sapendya, 
(kindred,)  of  their  adoptive  father. 

3. — Brihan  Menu. 

Text. 

The  sapindata  (connexion  of  kindred)  between  sons 
adopted,  purchased,  &c.  and  the  sower  of  the  seed,  (the 
natural  father,)  is  like  that  of  kinsmen  in  the  fifth  or 
seventh  degree ;  but  the  gotrum  is  that  of  their  protector 
(adoptive  father). 

Commentary. 

"  The  sower  of  the  seed."  There  is  indeed  the 
sapindyam  (relationship)  of  matter,  blood,  and  body  of 
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the  procreator,  but  not  the  saptndya  (relationship)  of  gotra 
(tribe,)  in  like  manner  as  a  virgin,  whose  gotra  (tribe)  is 
according  to  her  father's  genealogy,  but  her  santati  (affi- 
nity) is  with  him  who  has  received,  or  protected  her. 

4. — Gautama   Dhakma. 

Note. 

The  Text  and  commentary  are  jointly  translated. 

The  son  of  the  body,  or  the  son  whom  his  mother 
conceived  by  connexion  with  another  man  by  order  of 
her  husband,  or  a  son  who  has  been  adopted,  or  a  pu- 
tative son,  or  a  son  conceived  by  his  mother  in  adultery, 
or  a  son  rejected  by  his  natural  parents, — all  these  sons 
are  entitled  to  the  estate  of  the  person  who  has  adopted 
them  ;  they  are  likewise  said  to  be  of  his  gotrum. 

A  son  born  of  an  unmarried  girl,  or  one  conceived 
by  a  woman  before,  but  born  after  marriage,  or  a  son 
by  a  twice  married  woman,  or  a  son  born  of  an  ap- 
pointed daughter,  or  a  son  self  given,  or  a  son  pur- 
chased,— these  sons  are  said  to  be  of  the  same  gotrum 
with  that  of  the  person  who  has  adopted  them,  &c.  but 
they  are  not  entitled  to  his  estate. 

If,  of  the  twelve  descriptions  of  sons,  the  first  do  not 
exist,  the  second  is  entitled  to  the  estate  of  the  adopter, 
and  also  to  offer  the pindah  in  his  name  ;  and  so  of  the' 
rest. 
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/>.— Smuiii  Cii  andkica. 

The  takin^  of  any  of  the  rlevcn  cle.scriptions  of 
following  the  sou  of  the  IkmIv,  waa  admitted  in  the 
frimier  ages;  hut,  in  the  (*aliyu$Ta,  the  adopted  son 
only  ;  as  in  ihi'  text  be^iiuiinir.  '*  Tlie  taking;  of  any, 
*'  except  tlie  adopteil  sou,  and  tlie  sou  of  the  l)ody,*^ 
wliieh  prohibits  th«'  takinj^  of  any  of  the  rest  in  the 
Caliyuga.  Tlie  >uh<«titutin^  of  a  daughter  for  a  son  is 
also  prohihit(*d,  hein;^  included  auumix  those  njecfed 
in  the  (*aliyu^a.  Thus  it  is  to  lit*  olis«'rved  that,  in 
the  event  of  the  failure  of  either  the  son  of  the  body,  or 
a  grandson,  a  man  may  adopt  a  son,  but  not  take  one 
of  any  other  description. 

As  the  Smriti  (.*haiidrica  i^ocs  expressly  on  the  au- 
thority of  the  text  of  the  Datta  Mimansa,  the  first  in 
these  translations,  it  ou^ht  to  lie  considered,  though 
worded  generally,  as  applyinj;  only  to  the  twice-born, 
Brahmin«t,  to  whom  it  is  limited  in  the  second  number 
of  that  text. 
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Extract  of  Letter  from  Mr.  Colebrooke  to  Sir  71 S.,  dated 

Calcutta,  May  18,  1812. 

(Ante,  vol.  i.  p.  10^.) 

I  HAVE  been  favoured  with  your  letter  of  29th 
April,  Q)  and  have  great  satisfaction  in  communicating 
to  you  all  the  information  I  possess  on  the  questions  of 
Hindu  law,  to  which  it  relates.  I  beg  you  would  at 
all  times  command  me,  without  scruple  or  hesitation, 
and  consider  any  apology  for  doing  so  as  entirely  su- 
perfluous. 

I  now  forward  my  answers  to  the  questions  on  the 
case  of  the  alleged  adoption  by  purchase,  and  on  that 
of  a  will  by  a  Hindu  of  an  undivided  family,  as  well  as 
upon  slavery. 

From  the  extent  of  research  on   the  first   question, 
which  I  observe  in  the  papers  you  were  so  good  as  to 
send  to  me,  I   conclude  you  will  not  be  averse  to   be 
troubled  with   a  large   collection   of  passages,   on  the 
points  of  Hindu  law,  which  have  engaged  the  attention 
of  your  Court.     I  shall   accordingly  transmit  copies  of 
numerous,  and   copious  extracts,  from  legal  authorities, 
to  which  I  have  referred  in  a  general  manner  in  my  an- 
swers.    I  fear  they  may  not  be  transcribed  in  time  to 
accompany  this  letter,   which  I   am  unwilling  to  keep 
back,  as  you  desired  an  early  answer.     They  shall  how- 
ever be  forwarded  in  a  few  days,  and  may  perhaps  reach 
you  before  the  causes,  depending  in  the  Court,  come 
on  in  the  next  term. 

(1)  Ante,  p.  134. 
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AccumjHinii'ni}^  IaUcv from  Mr.  Culcbrookc, 

ofl^i/i  Mat/,  I  SI  2. 

(  Aatr,  tol.  1.  p.  I  Of.) 

Quest ioN  I. 

DocH  purcliaso  alone  amount  to  adoption  f  (ir  can 
adoption  {j^row  out  of  it  ? 

Purcliasc  alone  does  not,  I  apprehend,  amount  to 
adoption.  To  constitute  adopt irm  by  purchase,  there 
must  Ih*  an  express,  and  specilic  a<rccptance  of  the  boy 
as  son,  the  chihl  bcini;  surrenden*d  by  lii.s  parents  in 
consideration  of  a  price  paid.  The  followini^  extracts 
from  my  collection  of  passaircs  of  law,  relating;  to  this 
form  of  adoption  (copy  of  which  I  enclose),  appear  to 
me  to  dochire  tliat  very  distinctiv : 

^'  A  child,  sold  by  his  father  and  mother,  and  re- 
''cei%'cd  as  issue,  is  a  son  boutjlit. '  Sulapani.  Com.  on 
Vajnyawulcya. 

*'  The  son  boU{;ht  is  son  of  him  by  whom  he  is  pur- 
*'  chased,  that  is,  by  whom  he  is  taken  with  the  will, 
**  hi  ihU  be  ffiii  Jfoti.*'  Nanda  Pundita.  Com.  on  Vishnu. 
(Author  likewise  of  the  Dattai  Mimansa.) 

From  these  [Kissaj^es,  Joined  with  the  direction  in 
Vijn\';ineswara's  Mitacsliara,  that  the  same  forms  of 
publicity  are  to  he  observed  in  this,  as  in  the  adoption 
of  a  son  );iven»  it  seems  to  follow,  that  the  child  sliould 
be  received  with  the  purpose  publicly  dcchired,  or  dis- 
tinctiv manifested,  tliat  the  child  shall  Uivrcbif  become 
son   to  the  buyer.      The  mere  intention,  that   the  chihl 
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now  purchased  shall  be  adopted  at  a  future  time,  not 
being  followed  by  actual  fulfilmeut  of  such  intention, 
cannot  constitute  adoption;  nor  could  a  purchase, 
which  was  made  with  a  different  design,  be  converted 
into  an  adoption  of  this  sort  by  subsequent  acts. 

The  essence  of  adoption  by  purchase  is  a  sale  on  the 
one  part,  and  a  formal  acceptance  on  the  other,  as  of  a 
son  ;  in  the  same  manner,  as  the  essence  of  the  adoption 
of  a  son  given,  (which  is  the  common  form,)  is  the  gift 
on  the  one  side,  and  the  formal  acceptance  of  the  child 
as  a  son  on  the  other :  and  the  rest  of  the  ceremonies 
prescribed  are  the  same  in  both  forms  of  adoption,  and 
may  be  completed  in  pursuance  of  the  adopter  s  inten- 
tion, by  others  for  him,  if  he  should  die  prematurely 
The  unintentional  omission  of  some  part  of  them  by  the 
adopter  would  hardly  invalidate  the  adoption ;  though 
the  wilful  omission  of  the  whole  by  him  might  have 
that  effect  ;(*)  sincg  the  performance  of  the  ceremony  of 
tonsure^  and  other  rights,  in  the  family  of  the  adopter, 
is  indispensable  to  the  completion  of  the  adoption  in 
the  one  form,  and  must,  I  conclude,  be  held  to  be  so  in 
the  other;  conformably  with  the  doctrine  of  Vijny- 
aneswara,  concerning  the  observance  of  similar  forms 
in  these  various  modes  of  adoption.  I  think  it  right, 
however,  to  observe,  that,  in  the  kindred  case  of  the 
Critrema,  or  son  made,  the  mode  of  adoption,  as  prac- 
tised in  those  of  our  provinces  in  which  it  prevails,  is 
very  simple;  being  completed  by  the  declaration  and 
consent  of  the  parties,  without  any  religious  ceremo- 

(1)  Ante,  vol.  i.  p.  95. 
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nies.  The  Dattaca  Mimansa,  on  the  contrary,  holds 
the  performance  of  these  rites  to  be  indispensable  in  the 
instance  of  the  Critrema,  as  well  as  the  Dattaca^  both 
which  forms  of  adoption  that  author  considers  to  be  now 
legal ;  and  the  omission  of  them  by  the  adopter  reduces 
the  child  to  the  condition  of  a  slave.  Under  this  ex- 
position of  the  law  on  this  point,  the  same  must  be 
affirmed  concerning  the  Crita^  or  son  bought,  if  this  be 
considered  as  a  mode  of  adoption  now  lawful,  since  this 
writer's  authority  is  recognized  in  the  South  of  India; 
the  religious  rites  must  be  then  admitted  to  be  essential 
to  an  adoption  by  purchase. 

Question  2. 

Is  adoption  by  purcKiase  legal,  according  to  Hindu 
law,  as  it  prevails  in  the  Peninsula  of  India  ? 

I  should  not  hesitate  to  pronounce  it  illegal,  were  it 
not  for  the  information  furnished  b^  Mr.  Ellis,  that, 
with  some  castes,  in  that  part  of  India,  the  mode  of 
adoption  is  uniformly  by  purchase.  It  is  true,  as 
remarked  by  Mr.  Ellis,  that  Vijnyaneswara,  in  the 
Mitacshara,  does  not  declare  this,  and  certain  other 
modes,  to  be  now  unlawful ;  but  numerous  authorities, 
including  the  best  commentaries  on  that  work,  concur 
in  affirming  its  illegality.  I  enclose  a  collection  of  pas- 
sages relative  to  this  point,  which  clearly  establish  jt. 
The  author  of  the  Datta  Mimansa,  whose  quotation 
of  a  passage  concerning  its  unlawfuiiie^s  in  tlie  cn^^c  of 
a  Brahmin,  or  twice-born  man,  is  relied  upon  by  Mr. 
Ellis,  as  a  restriction  of  the  prohibition  to   that   tribe, 
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and  who  was  himself  a  commentator  on  the  Vijnyanes- 
wara,  has  expressly  treated  the  question,  both  in  the 
Datta  Mimansa,  and  in  his  Commentary  on  Parasara; 
and  explicitly  declares,  that  any  other  adoption  but 
that  of  a  son  given,  or  of  a  son  made,  is  prohibited  ;  no 
other  sons  but  these,  besides  legitimate  issue,  being 
permitted  in  the  present  age :  and  he  marks  no  distinc- 
tion of  tribe,  nor  restricts  the  rule  to  the  Brahmin,  or 
the  twice-born.  I  think  there  must  be  some  error  in 
the  quotation  in  question.  But  not  to  trouble  you  with 
a  critical  disquisition  on  the  passage,  I  will  state  my 
reasons  for  thinking  so  in  a  separate  memorandum,  to 
be  communicated,  if  you  think  proper,  to  Mr.  Ellis ; — for 
whose  knowledge  and  acquirements  I  have  a  great 
respect. 

In  the  accompanying  collection  of  citations  from  au- 
thors, some  will  be  found  (but  not  of  writers  whose 
works  are  received  in  the  South  of  India),  which  admit 
the  adoption  by  purchase  to  be  still  lawful :  and,  if  the 
practice  do  actually  prevail,  as  a  received  and  acknow- 
ledged custom,  in  any  part  of  the  territories  of  Fort  St. 
George,  it  must  rest  on  some  such  reasons  as  are  given 
by  the  authors  here  alluded  to. 

However,  from  the  answers  of  the  Pundits  of  Chit- 
toor,  and  Vendachellum,  and  even  Trichinopoly,  I  should 
certainly  conclude,  that  adoption  by  purchase  was  not 
understood  to  be  lawful  in  that  part  of  India.  The  first 
expressly  say  it  is  not ;  and  the  latter  converts  this  into 
the  common  adoption,  viz. —  that  of  a  son  given,  by 
turning  the  purchase  money  into  a  present.     It  argues, 
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I  think,  his  conviction,  that  adoption  cannot  be  simply 
by  purchase,  as  the  law  now  stands. 

Question  3. 

Admitting  adoption  by  purchase  to  be  legal,  is  B, 
according  to  the  case  as  stated,  to  be  taken  to  have  been 
adopted  by  A,  so  as  to  be  now  entitled  to  succeed  by 
right  of  adoption  to  his  estate  ? 

There  is  no  proof  of  actual  adoption.  The  bill  of 
sale  is  no  evidence  of  it ;  on  the  contrary,  the  tenour  of 
that  document  is  incompatible  with  the  supposition 
that  adoption  took  place  at  the  same  time  with  the  pur- 
chase. The  testimony  of  the  mother,  even  if  credit 
be  given  to  what  she  deposes,  does  not  go  to  an  adop* 
tion ;  but  to  a  promise  of  adoption  to  be  made  at  a 
future  period.  From  the  facts,  as  stated,  it  is  highly 
probable  that  the  purchaser  did  entertain  at  one  time  an 
intention  of  adopting  the  boy,  but  afterwards  changed 
his  intention,  and  never  did  perform  any  of  the  ceremo- 
nies  attendant  on  adoption,  or  consequent  to  it,  nor 
ever  did  declare,  in  an  express  or  formal  manner,  that 
he  took  the  boy  as  his  son.  B,  therefore,  cannot  be 
considered  to  have  been  adopted  by  A,  nor  be  entitled 
to  succeed  by  right  of  adoption  to  his  estate. 
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Accompanying  Letter  from  Mr.  ColebrookCj  May  18, 

1812;  ante,  p.  153. 

(Ante,  vol.  i.  p.  lOf .) 

I  APPREHEND  there  must  be  some  mistake  in  regard 
to  the  passage  quoted  by  Mr.  Ellis  from  the  Datta 
Mimansa.  In  two  copies  of  Nanda  Pundita's  Datta 
Mimansa  in  my  possession,  one  procured  at  Benares, 
the  other  in  Bengal,  the  texts  cited  by  the  author  are, 

1st.  VrihaspatL  *'  Sons  of  many  different  sorts  were 
^^  adopted  by  ancient  sages ;  but  such  cannot  now  be 
"  adopted  by  men  destitute  of  those  eminent  powers." 
2nd.  Saiinaca.  ^^  The  taking  as  a  son  any  other  but 
"  the  son  given,  and  the  real  son ;"  "  Dattaurasetare- 
"  shautu  putratevina  pangrahah''  The  sentence  is  left 
incomplete  in  both  my  copies,  and  is  not  followed  by 
the  words  which  Mr.  Ellis  translates  ^'  Human  and 
^'  equine  sacrifices,  and  intoxicating  liquors,  are  to  be 
**  avoided  by  twice-born  in  the  Cali-yug !"  The  he- 
mistick  above-cited  from  Saunaca  is  the  same,  which  is 
quoted  without  the  author's  name  in  the  Smriti  Chan- 
drica,  and  is  part  of  a  very  long  passage  of  Saunaca, 
consisting  of  many  stanzas  inserted  at  full  length  in 
Nanda  Pundita's  Commentary  on  Parasara;  (ch.  i.  v.  33.) 
enumerating  various  practices  authorized  in  former  ages, 
and  forbidden  in  the  present ;  but  containing  no  restric- 
tion of  that  prohibition  to  any  particular  tribe.  The 
author  had,  a  few  lines  before,  cited  from  the  Brahma 
purana,  the  same  stanzas  which  are  quoted  in  the  note 
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to  Sir  W.  Joues  s  translation  of  Menu  from  the  Anditya 
purana,  and  which  terminated  with  the  following  hemi- 
stick ;  the  sacrifice  of  a  man  and  of  a  horse,  and  in- 
toxicating liquors,  are  to  be  avoided  by  the  twice-born 
in  the  Cali  age  ?  *•  Narasiva  niedhan  Madyancha  Calan 
**  Varjyan  Devyatilhah ."  In  commenting  on  the  pas- 
sage of  Parasara,  which  gives  occasion  for  these  quota- 
tions, and  which  expresses  that  blame  is  not  to  be  imputed 
to  the  twice-born,  for  practising  in  former  ages  observ- 
ances which  were  then  authorized,  the  commentator 
adds,  "  Nor  to  the  Sudra,  and  other  tribes ;"  which 
shews  that  he  understood  the  inferior  tribes  to  be  affected 
by  the  general  prohibition,  against  practices  formerly 
observed,  but  now  forbidden. 

In  afterwards  commenting  on  the  passages  cited  by 
him,  containing  such  prohibitions,  he  considers  that 
which  relates  to  intoxicating  liquors,  as  intended  to  for- 
bid the  use  of  all  sorts  of  inebriating  liquors  to  the 
three  twice-born  tribes,  or  rather  to  six  tribes  including 
the  Murdhavesuta^  and  others  born  in  the  direct  order 
of  classes,  excluding  therefore  from  this  particular  rule 
the  Siidra,  and  inferior  tribes.  In  his  subsequent  com- 
ment on  the  passage  concerning  adoption,  he  notices 
no  restriction  of  caste,  but  states  the  rule  as  a  general 
one ;  and  quotes  Vrihaspati's  authority,  in  confirmation 
of  Saunaca's. 

From  these  circumstances,  I  am  led  to  think,  that  a 
line  taken  from  the  Parasara  above  mentioned,  had  been 
interpolated  immediately  after  the  passage  quoted  from 
Saunaca,   in    the    copy    of    the    Datta    Minumsa    which 
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Mr.  Ellis  used ;  and  that  the  author  of  the  Datta  Mi- 
mansa  does  not  consider  the  prohibition  of  adopting 
other  sons  but  the  Dattaca  and  Critrema^  as  confined 
to  the  Brahmin,  or  twice-born ;  but  as  extending  equally 
to  all  the  Hindu  castes. 
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Extract  of  a  Letter  from  Mr.  Ellisy  to  Sir  T.  S., 

dated  June  8,  1812. 

(Ante,  Tol.  i.  p.  lOf .) 

I  HAVE  been  favoured  with  your  note,  enclosing  Mr. 
Colebrooke  s  paper. 

If  you  will  have  the  goodness  to  return  me  the  ex- 
tracts I  sent,  (of  which  I  have  no  copy,)  I  will  refer  to 
the  original,  and  endeavour  to  verify  the  text  to  which 
Mr.  Colebrooke  objects.  In  usage  of  caste,  in  general 
customs,  in  religious  acts,  the  mode  of  conducting  the 
religious  ceremonies,  &c.  &c.  the  Draveda^  or  south- 
western division  of  India,  differs  so  much  from  the 
Gaudaj  or  north-eastern,  that,  if  additions  or  variations 
are,  on  comparison  with  the  Gauda  copies,  found  in 
the  Draveda  copies  of  books  of  authority,  they  ought 
by  no  means  to  be  lightly  received  as  interpolations,  or 
mistakes ;  if  supported  by  the  coincidence  of  a  number 
of  copies,  they  constitute,  if  they  occur  in  law-books, 
the  law  of  Draveda^  however  it  may  differ  from  that  of 
Gauda.  The  reason  of  this  is  not  difficult  to  ascertain. 
The  Brahmins,  in  introducing  into  this  part  of  India, 
their  laws  and  religion,  were  obliged  in  many  things,  to 
conform  to  the  opinion  of  the  aboriginal  inhabitants, 
thomi^h  in  many  instances  immediately  opposed  to  their 
prejudices  ;  hence  the  Sudra  high  priests,  in  most  of  the 
Siva  Pagodas  on  this  coast,  the  indiscriminate  female  in- 
tercourse, and  succession  in  the  female  line  in  Malabar, 
the   primogeniture   succession  to  landed  estates  among 
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the  Velmawon,  and  other  northern  tribe,  the  exclusion 
of  widows  from  succession  even  among  the  Briaihmins ; 
&c.  the  truth  being,  that  the  law  of  the  Smritis,  unle&s 
under  various  modifications,  has  never  been  the  law  of 
the  Tamil,  and  Cognate  nations. 
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Paper  by  Mr.  Ellis,  communicated  August  16,  1812, 
in  answer  to  Mr.  Cokbrooke's  paper. 

(Ante,  Tol.  1.  p.  102.) 

The  following  observations,  on  the  subject  of  Mr. 
Colebrooke's  paper,  are  offered  with  all  the  deference 
due  to  his  superior  knowledge,  and,  indeed,  after  the 
opinion  he  has  expressed,  would  not  have  been  offered 
at  all,  did  I  not  believe  it  will  be  found,  that,  in  the  Dra- 
veda  division  of  India  at  least,  not  only  the  strict  letter 
of  the  law  is  frequently  superseded  by  local  customs,  but 
that  the  propriety  of  these  variations  are  systematically 
defended,  and  the  argument  in  support  of  them,  ready 
in  the  mouths  of  all  here,  who  consider  themselves 
lawyers.  This  argument,  as  far  as  it  is  applicable  to 
the  present  question,  I  shall  here  state. 

It  is  admitted  by  all,  that,  at  the  commencement  of 
the  Cali  yug,  many  laws  before  prevalent  were  re- 
pealed, lest,  in  this  sinful  age,  they  should  become  the 
cause  of  criminal  actions.  The  most  prominent,  among 
these,  is  that  remarkable  provision,  in  which  both  the  an- 
cient Jewish  and  the  Hindu  laws  nearly  coincide,  namely, 
the  appointment  of  a  widow  '^  to  raise  up  seed**  to  her 
husband,  by  the  instrumentality  of  a  near  relation.  This 
all  agree  to  be  abrogated  by  law,  and  to  be  now  illegal  in 
practice ;  the  purity  of  primeval  ages  having  ceased,  its 
tendency  is  evident ;  it  requires  no  argument  to  disecun- 
tenance  it,  since  none  could  make  it  clearer  than  it  is  at 
the  first  glance.(^) 

^1)  Ante,  Tol.  i.  p  39. 
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Bot,  diough  this  be  admitted,  there  are  some  prohi^ 
bitions,  that  relate  to  acts  from  which  neither  breach  of 
rooraiity,  nor  even  irregularity,  as  regards  ceremonial 
rites,  can  be  inferred;  and  these,  by  common  coDsent, 
are  not  considei>ed  imperative.  The  cases  usually  cited 
ar^,— 

The  immolation  of  the  victim,  and  the  preparation  of 
its  flesh  by  Brahmins. 

Sale  of  the  ihma  vine  by  Brahmins. 

Performance  of  pilgrimage  to  distant  places,  by  a 
householder. 

Intermarriage  with  the  daughter  of  a  maternal  uncle. 

These  are  all  prohibited  ;  yet,  notwithstanding  the  two 
former  are  known  to  be  generally  practised,  the  third  is 
thought  to  be  meritorious :  and,  with  respect  to  marriage 
with  the  daughter  of  'die  matenml  uncle,  so  contrary  is 
the  (Muctice  to  the  precept,  tliat  the  intermarriage  with 
such  a  relation,  if  she  exist,  is  considered  incumbent. 

Whence  then  shall  it  be  said,  seeing  that  universal 
practice  is  against  it,  that  the  prohibition  contained  in 
tbe  text,  Dattaurus  itareshantu^  is  more  binding  than 
afiy  of  these?  It  cannot  be  assimilated  certarnly  to  the 
text,  Vidhavmfah  prqftJtpataw  devarasyaai^vanamy  re- 
lating to  the  appointment  to  raise  up  seed ;  for  what  are 
tbe  immoral  and  pernicious  conseqioences  which  may 
be  expected  to  riesult  from  it?  If  it  be  not  meritorious 
like  the  performanoe  of  distant  pilgrimages  by  domestic 
men,  nor  incumbent,  like  intermarriage  with  the  daugh- 
ter of  a  maternal  uncle,  it  is  at  least  ind^reiit,  iiloe  the 
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immolation  of  victims,  or  the  sale  of  the  Soma  vine  hf 
Brahmins. 

Again,  let  us  see  if  there  exists  in  point  of  morality  or 
policy,  the  same  ground  to  prohibit  the  son  purchased^ 
as  for  the  prohibition  of  other  descriptions  of  sons,  to 
whom  the  text  appears  to  relate,  With  regard  to  the 
Cshetrqjaj  (the  seed  raised  up  to  a  husband,)  it  is  indoded 
in  the  general  argument  above.  The  admission  of  the 
Sahodajah^  (son  of  a  pregnant  widow,)  and  of  the  Onu- 
nahi  (son  of  an  unmarried  girl,)  to  equal  privil^pes 
with  sons  of  the  body,  and  adopted  sons,  tends  evi- 
dently to  encourage  want  of  chastity  in  women.  That 
of  the  Pannarbhavahj  (son  of  a  twice-married  woman)  has 
a  like  tendency  to  alienate  the  affections  of  women  from 
their  husbands,  and  to  encourage  the  abomination  of 
second  marriage.  To  admit  the  gdd^hatpana^  (son 
of  unknown  birth)  leads  to  confusion  of  castes,  and,  by 
consequence,  the  subversion  of  the  established  order  of 
society  ; — while,  to  legalize  the  SuHtj/andattah,  and  Cru^ 
Uimahj  (son  self-given,  and  self-sold,)  is  to  encourage 
filial  disobedience. — ^The  immoral  or  pernicious  tendency 
is  clear  in  all  these  instances ;  Q)  but,  how  is  it  so  with 
regard  to  the  CVito,  and  other  descriptions  of  prohibited 
sons  ?  Can  it  be  said  that  avarice  is  encouraged  by  the 
purchase  ?  The  objection,  applicable  at  all  only  to  the 
natural  father,  is  removed,  by  considering  the  price  in 
the  nature  of  a  conciliatory  present,  such  as  is,  npov 
several  analogous  occasions,  enjoined  by  the  law. 

From  this  examination,  it  appears,  that,  as  opposed  f 

(1)  Set  tht  eauinermcioQ,  pott,  p.  174. 
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other  questionable  modes  of  filiation,  the  one  in  dispute 
is  unobjectionable;  so  that,  though  there  should  be  no 
authority  for  it  beyond  custom,  it  should  be  admitted, 
upon  the  principle  of  the  old  law,  provident  as  it  was 
against  the  failure  of  sons. 

In  the  foregoing  sketch,  the  argument  is  confined  to 
the  question  respecting  a  son  purchased ;  but  it  is  ap- 
plicable, mutatis  mutandiSy  to  a  variety  of  other  points,  in 
which  the  practice  of  the  various  tribes  oi  Draveda  differ 
from  the  received  law,  as  contained  in  the  Smritis  or 
their  commentaries.  It  would  be  difficult  to  enumerate 
all  the  practices  not  merely  unsupported  by,  but,  as  here 
assumed,  in  direct  contradiction  to,  the  law  of  the 
Smritis.  Among  the  more  prominent  are,  1.  The  in- 
discriminate intercourse  of  females,  consecrated  by  the 
marriage  rite,  with  all  males  of  equal  or  superior  caste, 
and  other  customs  prevalent  in  Malayalam^  said  to  have 
been  introduced  by  Sancaracharya.  2.  The  admission  of 
primogeniture  (though  the  preference  of  the  elder  son 
in  the  Caliyuga  be  forbidden)  with  respect  to  landed 
estates,  to  which  regalities  are  or  were  attached. Q  3.  The 
division  of  estates,  in  case  of  one  person  having  seve- 
ral families  by  different  women,  among  the  families  in 
equal  shares,  without  reference  to  the  number  of  per- 
sons in  each.Q  4.  The  exclusion  of  females  from  inherit- 
ance, according  to  the  prescribed  order  of  succession, 
&c.  &c.  These  instances,  and  others  relating  to  the 
conduct  of  religious   ceremonies,    and  the  superintend- 

(1)  See  vol.  i.  p.  198. 
(t)  See  Tol.  i.  p.  205. 
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ence  of  religious  establishmentSy  in  which  the  inferior 
castes  are  allowed  to  assert  a  pre-emiiience  over  the 
Brabmiiis,  clearly  prove,  that  though  the  latter  trere 
successful  in  extirpating  the  aboriginal  religion  of  the 
South,  (that  of  the  Samner  or  Jainer)  they  succeeded 
but  partially  in  introducing  the  laws  of  the  Snuritis, 
and  were  obliged  to  permit  many  inveterate  practices  to 
continue,  which  they  found  it  impossible  to  abolish* 
That  they  should  have  endeavoured  since,  by  construc- 
tion, to  bring  them  within  the  pale  of  the  law,  is  but 
an  instance,  among  a  thousand,  of  their  characteristic 
sophistry ;  and,  under  similar  circumstances,  is  all  in  the 
customary  course  of  human  nature. 

I  shall,  in  conclusion,  venture  to  make  some  remarks 
on  Mr.  Colebrooke  8  memorandum. 

The  first  quotation  in  my  former  paper  was  not,  as 
Mr.  Colebrooke  apprehends,  from  the  Datta  Miman8a(0 
of  Nanda  Pundita^  but  from  that  of  Vidyaran^  Stuami^ 
the  author  of  the  Madhaveyum,  and  the  principal  autho- 
rity ill  this  part  of  India ;  as  he  may  be  said,  with  great 
propriety,  to  be  the  lawgiver  of  the  last  Southern  Hindu 
Dynasty  (that  of  Vidyanagara).  The  text  Dattauram^ 
jtcc.  is  found  in  this  work  in  the  Datta  Hama  Pracarana^ 
the  chapter  on  religious  rites  to  be  performed  at  adop- 
tion ;  the  whole  of  which  beii^,  with  the  roN/ioEi,  not 
the  Pauranica  texts,  can,  according  to  Drarida  nolioiis, 
apply  to  Brakmms^  or,  at  most,  to  them,  and  Cskatr^fos 
only.    This  Pracarana  concludes  thus:  Ei4Ukummg9trm 


( I)  N«MeTCi«t  voffts  bcwnf  tkif  title  ar»  ImbA  a  SMtWn  Utt 
i;  of  iW«  oC  rtfj  rvcist 
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fmtra  grahana  vishayum  Dattaurasaj  &c.  Thtis  is  pcU^ 
ticularized  die  ceremonies  required  on  adopting  a  Btm^ 
not  of  the  same  gatrum.  Then  follows  (without  the 
name  of  the  author)  this  text  I  quoted,  with  the  fitial 
hemistick,  and  another  resecting  real  atid  persdtial 
property;  throughout  the  PmcaranGy  the  pfelrformer  of 
the  rite  has  been  constdei^d  a  Devijati;  and,  tx>  such, 
the  concluding  sentence,  above  quoted,  shews  it  to  be 
restricted,  by  the  use  of  the  word  got  rum  ;{^)  for,  with 
respect  to  these  who  are  Devijatis  (and,  in  Drdvida, 
Brahmins  only  are  so),  there  is  tio  distinbtioti  of  gotrum. 
By  thus  introducing  the  text,  thet^fore,  there  can  be  no 
doubt  but  that  the  author,  who  wrote  in  recent  times, 
and  in  Southern  India,  understood  it  to  be  restricted 
to  Brahmins.  So,  indeed,  from  its  collocation,  it  must 
have  been  intended  to  apply,  had  he  even  omitted  the 
last  hemistick. 

On  reference  to  a  correct  copy  of  Nanda  Pundita's 
Datta  Mimansam,  procured  at  Madras,  I  find  the  text 
quoted,  as  stated  by  Mr.  Colebrooke  from  Bruhaspati — 
ofitcadah  crutah  putray  &c.  sons  of  many  different  sorts, 
&c.  in  the  section  relating  to  the  Caliyuga ;  but  Saunaca 
is  not  mentioned;  so  that  the  text  Dattnurdsa,  &c. 
which  follows,  appears  also  to  belong  to  the  former 
author,  and  the  second  hemistick  of  the  verse  Nara- 
swamedhau,  &c.  occurs  as  part  of  the  quotation.  This 
shews  the  variation    in   the    copies    in    use   hei^,  abd 


(1)  The  intention  of  the  rite  is  to  convert  the  son  adopted  from  the  got» 
of  his  natural,  to  that  of  his  adoptive  father.  If  he  be  of  the  same  gotra, 
the  ceremony  is  not  requisite. 
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in  the  nortli-castcm  districts  of  India;  but  it  in 
manner  affects  thu  c^encral  question ;  as  Nanda  Pundita« 
who  goes  on  to  .state  the  legality  of  a  reception  of  the 
several  descriptions  of  suns  clenominatc?d  Paitnarbhmm^ 
son  of  a  twice-married  woman  (liere  an  utter  abomiam- 
tion),  is  no  authority  whatever  in  Dravidam ;  and,  as  no 
douht  can  exist  that  this  author  intended  the  whole  of 
his  treatise  to  apply  only  to  Devijaii  in  its  more  extended 
signification,  this  he  positively  derlan*s  further  on,  in  the 
section  relative  to  the  marriage  of  adopted  sons,  in  m 
remark  he  attaches  to  a  text  quoted  from  Vijnyaneswaim. 
The  passage  is  as  follows: — *'  Mtiiur  yn/  agri  Jaj^Mmte 
'' Jiviiiyam  maufyva  btniJunai.  Urahmana^  Cshairijfm^ 
**  Visas'iasmad  tie  dtvija  Sinriiii.  Iti  sudrasjfa  cha  ecmm 
*' cva  jiiNMach  chhudrasya  daiia  pittrd  wai//.** — Tcxi: 
From  their  mother  first ;  and,  secondly,  by  tying  on  the 
sacrificial  cord,  Brahmins,  Cshatr}'as,  and  Vaisyas,  are 
said  to  be  twice  born.  Cummattarif :  Thus,  as  there  is 
but  one  birth  to  the  Sudra,  there  is  no  adopted  sun  to  tbe 
Sudni.(') 

It  cannot  now,  1  think,  b<*  muintuined,  that  the  latter 
lieniisticL  of  the  controvrrtcd  text  is,  sis  supposed  by 
Mr.  ColebrooLc,  in  the  hist  paragraph  of  his  memo* 
randuni,  intvqM:lated.  I  have  not  been  able  to  ascer- 
tain preci^i-'ly  tlu*  author  of  this  text,  as  I  cannot  pro- 
cure the  second  Ctuidom  of  the  Hruhaspati,  nor  any 
part  of  the  Saunaca  Smriti :  but,  whether  this  hemi* 
stick  Ik!  to  be  considered  as  originally  a  Stnarta^  or  a 
Pauntmai  tfxt,  certain  it  is  that  it  form*  |>art  of  many 

«  I )  Afttr.  p.  H  *. 
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verses  besides  that  in  question^  where  interpolatioa 
cannot  be  suspected ;  in  addition  to  that  referred  to  by 
Mr.  Colebrooke,  as  translated  by  Sir  William  Jones, 
from  the  Smriti  Chandrica,  Matru  Sajnndat,  &c.  the 
following,  from  the  Turiyasrama  Depica^  a  treatise  by 
Narainasrama  Swami,  on  the  fourth  state  (as  allowed 
in  the  present  age),  is  another  example.  ^^  Mdmsena 
^^  paitriica  vid  his  sanydso  gdsavas  tadhh.  Narctswa- 
"  meadhan  madyancha  calan  vhrjam  devijatibheh''  The 
performance  of  the  rites  to  ancestors  with  flesh,  the 
sacrifice  of  a  cow,  a  man,  or  horse,  &c.  Here  also  the 
author  is  not  stated.  Similar  variations  in  works  rela- 
tive to  law  or  religion,  if  found,  in  collation,  to  prevail 
in  the  generality  of  copies,  in  use  in  the  Northern  or 
Southern  provinces  of  India,  are  not  to  be  attributed 
hastily  to  interpolation ;  as  all  manuscripts  are  easily 
interpolated,  so  they  are  greatly  liable  to  it,  and  ought 
to  be  suspected,  if  private  interest  can  be  supposed  to 
have  operated ;  but  differences  of  the  nature  here  al- 
luded to  are  intentional  and  systematic,  and  should  be 
received  as  correct  readings,  as  they  apply,  whether  to 
Gauda  or  Dravidam. 

With  respect  to  the  actual  law  in  the  present  age,  as 
to  a  son  purchased,  the  greater  number  of  positive  au- 
thorities may,  perhaps,  be  in  favour  of  the  exclusion  of 
this  description  of  son ;  it  may  be  observed,  however, 
that  neither  in  the  Mitacshara,  nor  the  Madhaviyam, 
is  the  prohibition  noticed  ;  and  that  in  the  Lohitah  Smriti^ 
considered  of  special  authority  in  this  age,  it  is  not 
only  positively  allowed,  but  rules  are  laid  down  for  the 
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pmdtice  of  it,  in  the  very  chapter  which  treats  of  inhi- 
bitions in  force  in  the  Cdliyuga.  After  enutnerating 
various  actions  prohibited  in  the  present  age,  dotee  of 
which,  such  as  polygamy,  are  in  direct  contradictioii 
to  universal  custom,  Lohitah  proceeds : — "  Evam  6dmi 
cK  inyini  CarmAni,^  &c.  These,  primarily,  and  dlher 
actions,  are  not  to  be  done  on  the  earth  in  the  Caliyuga, 
as  they  (the  authors  of  the  Smritis)  have  declared  them 
not  to  be  lawful.  In  this  predicament  stand  twelve  out 
of  the  fifteen  descriptions  of  sons,Q  and  among  these 
especially  the  Cshetrajah,  or  him  begotten  by  another 
person  on  one's  own  wife.  Datta  petrubkydm  Dattdchya^ 
&c.  He  who  is  given  by  his  parents  is  called  a  son 
given,  and  he  is  of  two  kinds ;  namely^  he  given  from 
desire  of  emolument)  and  he  given  without  such  desire : 
among  these,  in  case  a  son  of  the  body  should  be  after- 
wards  bom«  the  fortner  shall  share  a  fourth  part,  but  be 
who  has  been  given  to  his  adoptive  father  by  his  parents, 
uninfluenced  by  the  desire  of  gain,  shall  share  equally. 
Vicritah  cadhetas  chaivam^  &c.  He  is  called  a  son  sold, 
who  is  sold  by  his  parents,  or  those  who  represent  them, 
as  by  an  elder  brother,  who  directs  the  family  affairs; 
by  a  father  s  younger  brother ;  by  a  paternal  grandfather, 
or  his  wife ;  and  by  a  maternal  grandfather.  *^  Swa* 
^'  yamcritas  tu  cadhilah  putrah  Criitrimah  Sanjnyicah^ 
&c.  A  son  sold  by  himself,  is  said  to  be  designated 
by  the  term  Criitrimah  ;  he,  and  the  son  self-given,  that 
is,  given  by  his  own  mere  motion,  as  they  themsetves 
seek  support,  are  condemned. 

(!)  The  aathor,  in  hia  work,  enuoieimt«t,/i/i«eii  defcriptioDt  of  Mot. 


MMMIM^k**.-.^ 
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Accondp^ying  is  an  extract  from  the  Lohitab  Smriti, 
being  the  commencement  of  the  section  entitle^  Cali- 
yuga  Nisfiedflm^  and  containing  the  whole  passage  rela- 
tive to  the  several  descriptions  of  sons  to  l>e  received, 
and  not  to  biQ  Received  in  the  present  age  ;  it  wil}  ^able 
Mr.  Colebrppke,  should  he  be  so  inclined,  to '^certain 
virhether  any  difference  exists  between  the  Gduda  and 
Dravida  copies  of  this  work,  as  very  possibly  js  the 
case.  The  extract  was  transposed  into  the  Nagariy  from 
a  copy  in  the  Tinugu  character. 
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The  several  descriptioiui   of  sons  mentioned   in   the 
Extract  are : 

Cshatrajah 2  kinds 

Gudhajah 2  ditto 

Caninah I  ditto 

Caninah,  or  Durjanih     ....     1  ditto 

Paunarbhava 2  ditto 

Dattah I  ditto 

Critali I  ditto 

('riitriimali       1  ditto 

Swayendattali I  ditto 

Sahodhajah 1  ditto 

Apaviddhah,  or  Criitacriitak    .     .     I  ditto 

Atmajah 1  ditto 

Dauhitrah 1  ditto 

Sixteen,  or  considering  the  two  last  the  same,  fifteen. 
If  from  the  former  number  twelve  be  rejected,  accord- 
ing to  the  first  paragraph  of  the  extract,  four  remain  as 
lawful  sons,  which  are  Atmajah,  Dauhitrah,  Dattah, 
and  Critah. 
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Extract  of  a  Letter  from  Mr.  Colebrooke  to  Sir  Thomas 

Strange y  dated  September ^  1812. 

(Ante,  Tol.  i.  p.  102.) 

I  WAS  favoured  with  your  letter  of  the  11th  and  20th 
of  last  month ;  and  enclose  a  short  memorandum,(^) 
in  answer  to  Mr.  Ellis's  observations,  which  I  have  con- 
fined to  the  point  of  law,  without  farther  discussion 
regarding  the  accuracy  of  the  quotation  which  I  ques- 
tioned. I  still  think  it  wrong,  though  found,  as  Mr. 
Ellis  has  ascertained,  in  the  copies  of  treatises  on  adop- 
tion used  at  Madras.  But  the  point  of  law  is  not 
affected  by  it  in  my  opinion. 

I  think  it  pretty  clear  that  adoption  by  purchase  is 
by  law  forbidden  in  the  South  of  India,  as  in  other 
provinces ;  and  that  no  established  usage  to  the  contrary 
can  be  shewn  to  exist ;  and  that,  in  the  particular  case 
before  the  Court,  the  child  was  not  adopted  by  the  pur- 
chase made  of  him ;  and  that  the  intention  which  rather 
appears  to  have  been  at  one  time  entertained  of  adopt- 
ing him,  was  given  up  in  consequence  of  displeasure 
conceived  against  him,  without  having  been  even  par- 
tially carried  into  effect. 

Your  apprehensions  of  the  possible  effect  of  local 
influence  on  the  Pundits  of  the  Sudra  Adawlut,  at 
Madras,  seem  to  have  been  but  too  well  founded.  A 
bias  is  obvious  throughout  their  answers.  They  make 
great  use,  I  perceive,  of  the  authority  of  Jagannatha, 

(1)  Pott,  p.  176. 
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the  compiler  of  the  Digest,  which  was  translated  by 
me.  We  have  not  here  the  same  veneration  for  him, 
when  he  speaks  in  his  own  name,  or  steps  beyond  the 
strict  limits  of  a  compiler's  duty  :  and,  as  his  doctrines, 
which  are  commonly  taken  from  the  Bengal  school,  or 
sometimes  originate  with  himself,  differ  very  frequently 
from  the  authorities  which  heretofore  prevailed  in  the 
South  of  India,  I  am  sorry  that  the  Pundits  should  have 
been  thus  furnished  with  means  of  adopting,  in  their 
answers,  whatever  doctrine  may  happen  to  be  best  ac- 
commodated to  the  bias  they  may  have  contracted  :  and 
I  should  regret  that  Jagannatha's  authority  should  super- 
sede that  of  the  much  abler  authors  of  the  Mitacshara, 
Smriti  Chandrica,  and  Madhaviya. 


Copy  of  the  Memorandum  referred  to  in  the  above 

Extract ;  ante^  p.  175. 

After  carefully  considering  Mr.  Ellis's  observations, 
I  do  not  find  reason  to  change  my  opinion,  that  the 
adoption  of  a  son  by  purchase  is  prohibited  by  books, 
received  as  authority  in  the  South  of  India.  The  silence 
of  the  Mitacshara  and  Madhaviya,  will  not  avail  against 
the  explicit  language  of  so  many  others,  particularly  the 
Smriti  Chandrica,  and  numerous  treatises  on  adoption. 
For  the  silence  of  the  Madhaviya,  it  is  the  less  to  be 
relied  upon  in  argument,  since  it  appears  from  a  remariL 
of  Mr.  Ellis,  that  the  author  of  that  work  does  quote,  in 
his  treatise  on  adoption,  the  very  prohibition  in  question, 
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restricted)  however,  as  Mr.  Ellis  understands  the  quo- 
tation,  to  the  Devijati ;  and  I  find  him  cited^iin  a  com- 
mentary on  the  Mitacshara  for  that  quotation,  unre- 
stricted. 

The  commentators  of  the  Mitacshara  do  not  under- 
stand the  silence  of  this  work  as  an  indication  of  dis- 
sent ;  but  merely  as  an  omission,  which  they  supply  in 
these  words :  '^  All  this  relates  to  other  ages.  But,  in 
*'  the  Cali,  the  true  legitimate  son,  and  the  son  given, 
'^  as  well  as  appointed  daughter  (since  she  is  equal  to 
^^  the  legitimate  son),  are  alone  admissible;  for  a  text 
'^  of  law  prohibits  in  the  Cali  age,  the  filiation  of  any  but 
^^  the  legitimate  issue,  and  son  given ;  and  the  practice 
^'  of  the  virtuous,  in  the  present  age,  is  observed  to  be 
*'  conformable  to  that  prohibition." 

The  passage  cited  from  the  Lohita  Smriti  by  Mr. 
Ellis,  does  not  convey  to  my  comprehension  the  mean- 
ing which  his  Pundits  deduce  from  it ;  but,  on  the 
contrary,  disapprobation  pf  any  adoption.  The  author 
distinctly  specifies,  among  the  twelve  descriptions  of 
sons  which  he  disallows,  ^'  the  Vicrita^  ^^  one  sold  by 
*^  his  parents,  or  by  those  who  represent  them ;"  and 
finally  admits  none  but  two  sons:  viz.  '^  a  mans  own 
*'  issue,  and  his  daughters." 

Perhaps  Mr.  Ellis's  Pundits  argue,  that  the  Datta, 
though  placed  in  the  middle  of  the  last,  is  not  meant 
to  be  condemned,  and  that  a  son  ^'  given  by  interested 
'^  parents"  is,  in  other  words,  one  sold.  But  that  is 
inconsistent  with  the  separate  mention  of  the  son  sold, 
and  incompatible  with  the  enumeration  of  twelve  modes 

VOL.  II.  M 
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of  filiation  disallowed  in  the  Cali  age ;  which,  in  the  text 
of  the  Lohita  Smriti,  are,  1st.  the  Cshetraja^  son  of  an 
appointed  wife ;  2d.  Gudhqjay  of  concealed  birth ;  3d* 
Caninay  unmarried  woman's  issue;  4th.  Paunerbhavaf 
offspring  of  a  twice  married  woman  ;  5th.  Datta,  given ; 
[all  five  comprehending  two  sorts  respectively ;]  flth. 
Vicritay  sold ;  7th.  SwayancritUy  self-sold ;  8th.  CritrmOj 
made;  9th.  Swayandaita,  self-given;  10th.  Sahodhi^f 
issue  of  a  pregnant  bride;  11th.  Son  of  an  i^poioted 
wife  by  a  childless  man;  (or  Dwyamushyajfona ;)  12th. 
Apaviddhay  de8erted.(^) 

Possibly,  the  Pundits  may  contend,  that  the  author, 
by  allotting  shares  to  both  descriptions  of  DattQy  (gi?^en 
by  interested,  or  by  disinterested  parents,)  recognises 
the  legality  of  this  mode  of  adoption.  But  they  must 
in  that  case  equally  admit  the  legality  of  the  11th  in 
the  list,  pronounced  by  Lohita^  heir  of  two  {athera. 
And,  if  both  or  either  be  admitted,  the  number  of 
twelve  disallowed  modes  of  filiation  will  be  incomplete* 

The  only  use,  I  think,  which  could  be  made  of  die 
text,  in  support  of  Mr.  £llis*s  argument,  would  be  in 
favour  of  the  position,  that,  if  actually  made,  the  ado{>- 
tion  is  not  null,  though  it  violate  a  prohibition.  I  ap* 
prehend,  however,  that  such  a  position  is  not  to  be 
admitted,  on  the  strength  either  of  this,  or  of  the  pas- 
sage which  Mr.  Ellis  quotes  in  support  of  it  The 
meaning  of  that  passage  is,  that  a  lawful  adoption 
actually  made,  is  not  to  be  set  aside  for  some  infor- 
mality which  may  have  attended  it ;  not  that  an  unlaw- 
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ful  adoption  shall  he  mamtakied.  Sone  of  the  pro«> 
hibitory  texts  do  indeed  merely  state  the  Tarious  obso- 
lete modes  of  adoption,  as  ^^  matte?s  to  be  ^vmiied  ;^' 
but  other  passives  are  more  explicit,  and  declare  those 
modes  of  filiation  to  be  ^^  parts  oi  the  ancient  lavir,  which 
'^  were  abrogated  hj  authority  at  the  commencement 
'*  of  the  present  i^T  and  *^  acts  which  men  of  this  age 
**  cannot  do,  as  not  possessing  Ae  powers  of  those  of 
'*  earlier  periods/' 

The  only  modes  of  adoption,  besides  tiie  daughter's 
SOD,  which  the  law,  as  now  m  force,  permits,  are  the 
DattUj  excepted  from  the  sweeping  prohibition  in  al- 
most eTery  text  on  the  subject ;  and  the  CritrimCj 
specialty  excepted  by  Parasara.  It  has  been  proposed, 
by  some  modem  writers,  as  Mr.  Ellis  does,  to  construe 
Daita  in  a  targe  sense,  to  comprehend  analogous  modes 
of  adoption,  such  as  purchase,  self-gift,  &e.  But  other 
writers  of  eminence  ha^e  fbrmaHy  confuted  that  inter- 
pretation; and  they  even  construe  Parasara's  text,  so  as 
to  eiclude  the  Crkrima^  and  permit  no  adoption  but  that 
of  Delia y  or  son  gi^en. 

Mr.  Ellis,  however,  thinks,  that  ike  prohibition,  if 
at  an  in  force,  is  restricted  to  the  twice-born,  or  Brah- 
min; or  at  most  the  Brahmin  md  Rajput.  I  have 
before  stated  my  reasons  for  considering  the  restriction 
in  question,  to  be  unconnected  with  the  subject  of  adop- 
tion, and  confined  to  the  contiguous  words,  concerning 
tiie  use  of  intoxicating  liquors.  I  adhere  to  those 
reasons,  supported  as  they  are  by  the  commentator  of 
Parasara,  whom  I  eited,  and,  considering  them  to  retain 
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their  strength,  whether  the  line  containing  the  restric- 
tion, (which  is  wanting  in  Saunaca's  text,  and,  in  com- 
pilations, stands  remote  from  that  concerning  adoption,) 
have  been  approximated  by  some  other  writer,  or  by  an 
interpolating  copyist.  I  will  add,  as  a  further  argu- 
ment, that  if  the  extended  application  of  the  restrictive 
words  be  admitted,  instead  of  confining  them  to  the 
immediate  topic  of  intoxicating  liquors,  it  will  follow, 
that  other  prohibited  acts  are  only  forbidden  to  the  twice- 
born,  and  that  the  inferior  tribe  is  still  authorized  to  per- 
form human  sacrifices,  and  practise  other  abominations 
noticed  in  the  text. 

But,  granting  that  the  whole  string  of  prohibitions, 
,0  contained  in  those  lines,  are  restricted  to  the  Dfiyati, 
or  twice-born,  I  cannot  agree  that  the  term  can  be  here 
restrained  in  its  signification  to  the  Brahmin,  or  Brah- 
min and  Cshatriya ;  exclusive  of  the  Vanie,  or  Banian. 
The  author  of  the  passage  assuredly  used  the  term  in 
its  common  acceptation,  which  includes  the  three 
superior  tribes;  and  a  compiler,  in  the  South  of  India^ 
does  not,  by  citing  the  passage  in  a  book  there  com- 
piled, vary  the  sense  of  the  word,  or  change  the  mean- 
ing of  the  author  who  used  it.  And  the  prohibition^ 
as  delivered  in  the  particular  passage  which  is  cited, 
cannot  be  confined  to  the  superior  tribes ;  some  other 
passages,  to  which  reference  has  been  made,  declare  the 
prohibition  general,  and  the  abrogation  of  the  ancient 
law,  relating  to  those  matters,  universal,  as  already  ob- 
served. 

The  rest  of  the  arguments  in  Mr.  Ellis  s  observations, 
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relate  chiefly  to  the  force  of  usage,  as  opposed  to  law, 
and  to  the  justifiableness  of  the  particular  custom  of 
adoption  by  purchase,  alleged  to  prevail  in  the  South 
of  India.  I  have  from  the  first  said,  that  the  custom, 
if  it  do  prevail  through  the  provinces,  may  hold,  not- 
withstanding the  prohibition  found  in  the  law,  and 
acknowledged  and  observed  in  other  provinces  of 
India.  But  it  does  not  appear  to  be  established  that 
such  a  custom  does  exist.  It  is  not  pretended  to  be  a 
general  one,  received  by  all  the  tribes ;  and  no  proof  of 
particular  usage  seems  to  have  been  brought  at  the 
trial.  To  acquire  the  force  of  law,  usage  must  be,,  no^ 
the  erroneous  or  dubious  practice  of  individuals,  but 
an  established  practice,  recognized  and  acknowledged 
by  the  entire  people  in  the  whole  tribe. 
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Ertract  of  a  LeUer  /Kwi  SSr  Thoma$  Straitge  to  Hm- 
Un(mt-C«lontl  Bitckiume,  ResidaU  at  the  Qmrt  ff 
the  R^ah  ^  Tm^ore^  4akd  M09  9»  1612. 

(Ante,  Tol.  i.  p.  lOf .) 

Wk  hftve  had  lately  two  questioba  before  M^  upon 
whichi  regaining  aa  they  do  under  conaidemtioii^  I  afti 
defliroua»  befiKe  wb  coode  lo  a  decisioa  upon  tbemt  of  ob- 
taining Uie  aeotimaola  of  the  livUig^  in  additioii  to  wbat 
14  to  be  collected  on  the  subject  from  booka»  TlMie 
must  be  at  die  Court  of  the  Rajah  many  leftmed  m 
Hindu  law,  whom  I  ahould  be  greatly  obliged  to  you  lo 
consult  lor  me  on  the  occaAion»  procuring  and  tnuuh 
mitting  me,  as  soon  as  you  conveniently  can,  their  wfitisfi 
opinions.  You  may  remember  having  formerly  laid  me 
under  a  similar  obligation. 

The  first  respects  a  claim  of  adoption  by  purchase ;  a 
mode  of  acquiring  a  son,  permitted  by  the  ancient  law» 
as  appears  by  Menu;  but,  together  with  a  number  of 
other  exceptionable  practices,  said  to  have  been  ab- 
rogated about  the  commencement  of  the  present  (the 
Cali)  age.  You  will  see  this  noticed  in  a  ^  genenl 
note^  of  Sir  William  Jones,  at  the  end  of  his  translatioiL 
In  the  Digest  of  Jagannatha  TuriLapunchanana,  translated 
by  Mr.  Colebrooke,  there  are  texts  and  passages  to  the 
same  effect,  prohibitory  of  this  mode  of  filiation,  (VoL  iii. 
sect  viii.  ''  On  the  Son  given/  p.  272 ;  and  sect  xv; 
*'  On  the  Adoption  of  Sons/  p.  2^,  8vo.  ed.)  It  is  said 
that  these  authorities  apply  only  to  the  Bengal  provinoest 
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where  it  is  admitted  that  the  practice  in  questicm  hag 
become  obsolete.  It  has  been  alleged,  that  the  prao- 
tice  continues  to  the  southward,  in  a  degree  amount^ 
ing  to  usage,  that  would  have  a  claim  to  be  protected 
bylaw;  though  this  has  not  yet  appeared  in  evidence. 
When  the  case  was  before  us  last  term,  our  attention  was 
primarily  drawn  to  the  circumstances,  as  they  appeared 
in  evidence,  upon  which  we  were  of  opinion  that  no 
adoption  had  ever  taken  place,  whatever  might  have  been 
in  the  contemplation  of  the  parties.  In.  this  view  of  the 
matter,  we  stopped  short  of  the  strictly  legal  question^  as 
to  the  competency  in  this  age,  and  in  this  part  of  India, 
of  the  sort  of  adoption  contended  for.  The  case  is  to  be 
reconsidered  next  term,  when,  if  we  have  reason  to  think 
that  we  have  been  wrong  in  our  conclusion  upon  the  iiELCt 
of  adoption,  we  must  come  to  the  law ;  and  it  is  that  we 
may  be  the  better  prepared  upon  both  points,  that  you 
are  now  troubled.  The  point  whether,  under  the  circum^ 
stances,  it  is  to  be  taken  that  there  ever  was  an  adoption, 
b  indeed  a  mixed  question  of  law  and  feet,  the  other  a  pure 
question  of  law.  Enclosure  No.  1,  details  the  case,(i) 
as  it  appeared  to  us  upon  the  trial ;  the  questions  that  arise 
upon  it  are  subjoined.  Before  the  trial,  I  laid  my  ac* 
count  with  the  dry  point  of  law  being  the  only  question 
that  would  be  before  us,  not  doubting  that  a  clear  case 
of  adoption  by  purchase  would  be  established.  Upon 
the  validity  of  such  an  adoption,  the  authorities  to  which 
I  have  referred,  are  clear,  that  it  ceased  at  the  beginning 

(1)  Vid.  ante,  fzom  p.  140  to  147. 
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of  the  present  age ;  but  their  application  to  this  part  of 
India  being  disputed,  it  becomes  necessary  to  consider 
the  matter  a  little  further,  and  to  refer  to  Southern  Pun- 
dits. In  consulting  them,  it  follows  that  it  will  be  of 
importance  to  let  them  understand  the  ground  upon 
which  the  discussion  rests ;  and  it  may  be  convenient  if 
their  attention  be  drawn  to  the  distinctions  and  observa- 
tions that  have  occurred,  as  I  am  about  to  point  them  out 
The  highest  authority  upon  the  subject  of  adoption, 
the  Datta  MitnansOyQ)  asserts  the  prohibition ;  but,  if  I 

am  rightly  informed,  confines  it  to  the  twice-born  (JOur- 
f(iti).  The  passage  to  which  I  allude  is  as  follows: 
''  The  taking  of  any  of  the  twelve  descriptions  of  sods, 
'^ except  the  adopted  son,  and  the  son  of  the  body; — 
'^  human  and  equine  sacrifices ;  and  intoxicating  liquors, 
''an>  to  be  avoided  by  (Durjati)  twice-born  men,  in 
'' CitUifUga.''  It  may  be  asked,  Who  are  comprehended 
luulcr  the  description  of  Durjati  I  I  am  given  to  under^ 
stand  that,  in  former  ages,  it  included  Brahmins,  Chm- 
tryas.  and  Vuisyas ;  but  that,  in  the  present,  it  is  confined 
to  Brahmins,  the^e  only  performing  the  OapattajfOimmf 
or  ceremony  of  tying  the  sacrificial  cord,  whence  the  se- 
vxmd  birtlu  with  the  texts  of  the  Veda.  The  inferenoe, 
According  to  this  authority  and  constnictioa.  woald  be, 
that  the  practice  in  the  Caii^u^  is  forbidden  only  to 
Brahmins. 

The  Smriu  Chamlrica  is  anH>nir  the  authorities  tkat 
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pirevail  in  this  part  of  India ;  and  he  is  ex][>ress;  without 
limkation'  or  distinction  of  class,  that,  failing  male'  issue; 
a  iman  may  receive  a  son  that  is  given  to  him,  but  iK>t 
tsk^'  one  of  any  other  desciriptioti .  The  extract  furnished 
me  is  to  this  effect :  "The  taking  of  any  of  the  eleven 
*^  desscriptions  of  sons,  following  the  son  of  the  body, 
"was  admitted  in  the  former  ages,  but,  in  the  Caliyugay 
"  the  adopted  son  only."  As  in  the  text  beginning,  *'  The 
"  taking  o/arn/y  e^vcept  the  adapted  son,  and  the  son  of  the 
^^  body  J  d^.,  which  prohibits  the  taking  of  any  of  the  ipest 
"in  the  Caiiyuga.  The  substituting  a  daughter  for  a 
"son  is  also  prohibited,  being  included  among  thos^ 
"  rejected  in  the  Caiiyuga.  Thus  it  is  to  be  observed,  that 
"  in  the  event  of  the  failure  of  either  the  son  of  the  body, 
"  or  a  grandson,  a  man  may  adopt  a  son,  but  not  take  one. 
"of  any  other  description." — ^This  seems  to  include  all 
the  classes.  It  is  the  opinion  of  some,  however,  that, 
as  this  Smriti  professes  to  proceed  upon  the  Datta 
Mimansaj  a  limitation  is  implied ;  and  that  the  pas- 
sage, though  generally  worded,  must  be  construed  with 
reference  to  the  twice-born  only,  such  being  the  doc- 
trine of  the  treatise  to  which  he  refers. 

The  authority  that  prevails,  I  think,  more  than  any 
other,  with  us  to  the  southward,  is  Vijnyaneswara. 
This  work  is  a  commentary  upon  Yajnyawalcya,  one  of  the 
eighteen  Smritis.  In  the  part  that  relates  to  inheritance, 
there  is  a  chapter  upon  "Sons  bought,"  in  which  one 
would  expect  to  find  the  prohibition  noticed,  supposing 
the  practice  in  question  to  have  been  abrogated  in  the 
part  of  India  for  which  he  wrote,  as  well  as  in  the  higher 
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provinces.  It  is  rematkablei  howerer,  diat  be  is  silent 
as  to  the  disallowance  of  this  mode  of  acquiring  a  son  in 
the  present  age»  He  is  so  at  least  in  the  chapter  to  which 
E  hate  relenred«  See  the  Mitacshara«  lately  translated 
by  Mr.  Cblebrooke,  p.  312»-^How  is  this  to  be  accounted 
for?  Can  it  be  explained?  It  is  possible  that|  in  some 
other  part  of  his  work,  he  may  have  noticed  it 

The  MtuUuwhfa  is  another  commentator^  admitted  to 
be  of  great  aathority  on  the  coast  The  book  is  rate  at 
Madris.  There  will  be  copies  of  it,  I  dare  sayi  at  Ten<^ 
jor%  which  having  been  examined  for  the  purpose^  I 
sboald  be  glad  to  be  favoured  with  the  result 
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Extract  of  a  Letter  from  Lieutenant-Colonel  Blackbume^ 
Resident  at  Taryore^  dated  June  2,  1812. 

(Ante,  Tol.  i.  p.  102.)    , 

I  HAVE  the  honour  to  transmit  herewith  an  original 
letter  from  His  Highness  the  Rajah  of  Tanjore,  and 
the  «fiswer  of  the  Pundits  to  the  quessitiond  contained  in 
your  letter  of  the  9th  of  Ma]r.(^)  I  am  uncertain  whether 
the  answers  are  in  the  form  which  you  desire ;  I  will  not, 
however,  detain  them  on  that  account,  but  shall  receive 
with  the  greater  possible  pleasure  any  further  commands 
on  the  fiubject;  which  you  may  do  me  the  favour  to  send 
to  me.  His  Highness  has  taken  it  up  con  amore,  and 
will,  at  all  times,  be  highly  gratified  by  your  calling  for 
the  opmions  of  his  Punditd. 

(1)  Ante,  p.  18i* 
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Opinion  of  the  Pundits  of  the  Court  of  the 

Rajah  of  Tanjore. 


(Ante,  ToL  i.  p.  lOS.)- 

Accompanying  His  Highnesses  Letter  to  the  Resideni, 

of  May  29,  1812. 


Having  examined  Menu  Smriti,  and  Smriti  Chan- 
drica,  with  many  other  authorities,  and  having  consi- 
dered the  questions  referred,  the  Pundits  of  the  Court  of 
His  Highness  the  Rajah  of  Tanjore  are  agreed  in  the  fol- 
lowing answer,  which  they  hope  may  be  satisfactory. 

The  case  in  substance  is,  that  one  Daviduttaj  a  Su- 
dra,  having  no  male  issue,  purchased  Vegnedutta,  a  lad 
of  his  own  caste,  whom  he  brought  up,  and  treated  like 
a  son.  Davidutta  being  dead,  Vegnedutta ,  so  bought, 
cannot  be  considered  as  such,  although  the  purchased  son 
be  one  of  the  eleven  anciently  recognised  by  the  law  as 
capable  of  inheriting,  distinct  from  the  son  of  the  body ; — 
but,  among  a  variety  of  prohibitions  established  for  the 
Caliyugaj  the  competency  of  any  son,  other  than  that  of 
the  body,  and  one  given  in  adoption,  (the  Aurasa^  and 
the  Datta,)  is  repealed.  It  is  impossible  to  sustain  the 
suggestion  that  is  to  be  found  in  a  certain  Datta  Mi- 
mansa,  limiting  the  prohibition  to  Devijahs^  or  the  twice- 


CHAP.  IV.  189 

bom  only,  since,  in  various  other  bookS|(^)  of  adcnow- 
ledged  anthority  in  Southern  India,  in  the  chapter  con- 
taining the  prohibitions  of  the  Caliyuga,  the  passage  in 
the  Auditya  Pooranuntj  establishing  the  restriction  in 
question,  is  constantly  repeated,  without  any  limitation  as 
to  caste.  Opposed  to  such  a  mass  of  authority,  the  as- 
sumption of  a  single  Datta  Mimansa  to  the  contrary  can 
carry  with  it  but  little  weight.  Moreover  in  other 
works,(*)  there  are  chapters  on  the  prohibitions,  declaring 
that,  in  the  Krita^  Traita^  and  Devapara  yugaSj  men 
were  devout  and  pious,  while,  of  the  Cafyuga,  weakness 
is  the  characteristic ;  whence  sons,  who  were  recognised 
in  former  times,  are  no  longer  admissible.  In  the  decla- 
rations of  Vrihaspati,  the  terms  "  men"  and  "  modems," 
denoting  mankind  in  general,  and  the  characteristic  im- 
piousness  of  the  Calyuga^  upon  which  the  restriction  is 
founded,  being  common  to  all,  it  follows  that  it  is  appli- 
cable to  all ;  otherwise,  should  the  terms  used  be  con- 
strued to  refer  to  Brahmins  only,  the  inference  would  be, 
that  they  alone  are  weak  and  irreligious,  the  Sudra,  on 
the  contrary,  distinguished  for  correctness  of  conduct  and 
devotion ;  which,  whether  it  be  so,  experience  tells,  and 
may  be  left  to  every  man's  judgment.  It  is  further  ob- 
servable, that,  in  other  instances,  the  limitation  to  Brah- 
mins is  express  ;  as  in  the  Brama  Pooranum,  where  the 


(1)  Smriti  Chandriea,  Madhavtyah,  Varadartfjah,  Vydmauda'DuUkUyt,  Nut' 
naya  SindoOt  May ooka- Smriti,  Smriti  Sindoo,  Smrita  Suara,  Smriti  Yarthamn- 
graha,  Serentkarakottfutoobha,  Kaulnimayadetpiea,  Chatoor*VimtitimmtU' 
Boonskara-kaunda,  Haimaudree ;  and  numerous  tracts  of  Datta^Mimamta, 
Veevaudasangamara,  and  Datta  Munjunu. 

(3)  Such  as  Veevaxtda  Bhungamatfa,  Smriti  Sindoo,  6ic, 
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manying  of  girls  from  the  inferior  tribeg,  the  stcrifiouig 
of  men  and  horses,  and  the  use  of  spirituous  liquors,  is 
prohibited  to  Durjatee^  in  terms,  in  the  Csdj/uga ;  thus 
virtually  n^ativing  the  idea,  where  the  restrieticmy  both 
in  terms,  and  in  its  nature,  is  applicable  to  all.  Were  the 
limitation  contended  for  to  be  admitted,  the  Sudra  would 
be  left  at  liberty  to  indulge  in  practices  at  which  the 
mind  revolts ; — such  as  (Csketraya)  the  begetting  of  sons 
on  women,  by  others  than  their  lawful  husbands.  The 
prohibition  in  question  may  be  considered  as  implicitly 
approved  also  by  Vijnyaneswara,  according  to  the  maxim, 
that  whatever  is  not  specified  in  one  book,  if  there  be 
nothing  in  it  contradictory,  or  inconsistent,  may  be  de- 
duced to  it  from  others.  And  even,  where,  in  some  books, 
a  particular  prohibition,  which  is  general  in  others,  is  ap^ 
plied  to  a  certain  class,  it  does  not  follow  that  the  ap- 
plication is  exclusive ;  the  construction  only  being  that 
in  the  class  named  the  breach  will  be  more  criminal. 
For  instance,  it  being  laid  down  in  all  the  books,  diat  a 
Brahmin  is  not  to  be  put  to  death,  you  are  told  in  one 
that,  upon  no  account  is  the  life  of  the  Autraya  Brahmin 
to  be  touched.  Now,  if  a  general  rule  is  to  be  super- 
seded by  a  particular  one,  die  AtUraya  alone  is  protected:' 
but  the  effect  only  is,  that  the  blame,  in  the  specified  ease, 
is  aggravated.  To  legalize  the  adoption  of  one  already 
purchased,  would  be  incongruous,  as  well  as  a  contraven- 
tion of  the  general  law ;  since  what  is  already  become  a 
man's  own>  whether  by  purchase,  or  otherwise,  cannot 
by  any  means  be  more  so.  Therefore,  upon  the  whole, 
adoption,  after  purchase,  being  like  the  flower  in  the 
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sky,  it  is  plain  to  us  that  sale  and  purchase  can  be  no 
foundation  for  the  boy  bought  being  considered  as  heir 
to  the  purchaser. 

(Signed)    Nauhatana,  Sastry^ 
Raugava,  Chary^ 

SOOBRAMONEYA,  Sastrt/j 

Sua  MY,  Sastry, 
Sakhakah,  Sastry^ 
Koox'AH»  Sa^try^ 
Anuntakis^na,  SaHry^ 
Chuckvavurty,  jiucheryj 
Ratnagavelsvara,  Sa^ry, 
Bauyoo,  Sastryt 
Mahapava,  Sastry 
V«NJBATA,  Chary^ 
THtEFATY,  Sastry. 
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Extract  of  iMUr  from  Mr.  Ellis ^  returning 
Mr.  Colebrooke's  reply. 

(Anttf,  vol.  L  p.  lOf .) 

I  oiMiiiT  to  have  returned  you  the  enclosed  paper(0 
before.  I  have  no  further  remark  to  make  on  the  subject 
to  which  it  relates,  except  that  Mr.  Colebrooke  and  my- 
nr.ir,  differing  but  little  with  respect  to  the  main  question, 
view  it  in  directly  contrary  lights.  Mr.  Colebrooke 
tnaintains  the  law  as  illustrated  by  the  principal  commen- 
tators in  tliose  countries  where,  at  one  period,  it  was  in 
absolute  o{)eration.  I  have  been  considering  it  with  the 
Juriiits  of  this  part  of  India,  as  a  standard  to  be  referred 
to,  rnthor  than  a  rule  to  be  invariably  followed.  Hence 
it  is,  that  tlio  weight  of  authority  is  referred  to,  in  sup- 
|>ort  of  the  former  argument; — ^particular  texts,  and 
Ifcncral  roasiMung  in  that  of  the  latter.  My  piqper, 
howovcr,  i!(  by  no  means  intended,  as  is  stated  in  the 
last  |>aragraph  of  the  one  returned,  to  oppose  the  force 
of  us^ro  to  law  ;  but  to  reconcile  usage  and  law  together, 
or  rathor.  to  show  that  they  do  not  disagiee. 
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Ertract  of  a  Letter  from  Sir  Thomas  Strange  to  Henry 
Cokbrooke,  Esq.,  dated  Madras,  \2th  Oct.  1812. 

(Ante,  Tol.  i.  p.  lOf.) 

I  WAS  favoured  a  day  or  two  ago  with  your  letter  of 
12th  September,  in  reply  to  mine  of  the  11th  and  20th 
of  August,  accompanied  by  a  memorandum,  in  answer 
to  Mr.  Ellis's  observations  on  the  question,  with  which 
you  have  been  for  some  time  troubled,  respecting  the 
legality  in  the  present  age  of  adoption  by  purchase.  If 
you  have  not  put  it  at  rest,  you  have  at  least  furnished 
materials  for  the  purpose.  This,  I  hope,  will  be  admitted 
even  by  Mr.  Ellis,  who  is  not  apt  to  concede.  With 
respect  to  the  suit,  in  which  the  question  arose,  I  have 
reason  to  think  it  has  been  accommodated  between  the 
parties,  without  waiting  a  decision  on  the  point.  As  the 
iad  had  been  bred  up  in  the  family,  more  like  a  child 
of  it,  than  any  thing  else,  it  seemed  harsh  that  he  should, 
after  all,  without  any  apparent  fault  of  his,  be  cast  upon 
the  world,  at  the  age  of  fifteen,  pennyless.  The  Court 
accordingly  encouraged  a  disposition  to  a  compromise, 
which  I  believe  has  taken  place,  though  I  am  not  assured 
of  the  fact. 


VOL.  II.  ^ 
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SUBSIDIARY  SONS  UNDER  THE 
ANCIENT  LAW. 

(Ante,  Tol.  i.  p.  76.  103.) 

Adoption  is  a  familiar  idea;  but  the  extent  to  whidi  it 
was  carried,  and  the  rules  to  which   it  waa  reduced 
among  the  Hindoos,  was  peculiar  to  their  law.     With 
them,  professing,  as  it  did,  to  be  founded  on  a  religious 
solicitude  for  representation  by  means  of  a  son,  their 
anxiety  was  for  a  legally  begotten  one,  if  possible ;  but, 
this  being  considered  by  them  as  depending  on  destiny,(^) 
their  law  admitted  the  substitution  of  a  variety  of  sub* 
sidiary  ones,  to  the  number,  according  to  Menu,  and  most 
other  authorities,  of  eleven  ;(^  for  the  more  eflfectually 
securing  the  due  performance  of  the  last  obsequies^  in 
a  manner  the  most  efficacious  for  the  manes  of  the  de- 
ceased.    The  co-existence  of  any  considerable  number 
was  probably  rare ;  but,  the  law  provided  for  the  occur* 
rence,  by  settling  the  order  of  succession  among  theoit  as 
may  be  seen  upon  reference  to  the  several  arrangements 
by  Menu,(*)    Yajnyawalcya,(*)  Vishnu,    and  others. (*) 
These  various  subsidiaries  differing,  as  it  will  appear 
they  did,  in  the  mode  of  their  filiation,  were  estimated 
differently; — all  being   postponed  in  their   claims, 

(1)  Sri  Bbigavata,  3.  Dig.  SSS. 

(S)  3  Dig  \45,  et  leq.  and  ante,  vol.  i.  p.  6f . 

(3)  Menu.  ch.  IX.  159,  160. 

(4)  Biit.  on  Inh.  I.  XI.  1. 

(5)  3  Dig.  150,  et  leq.  155.  286.— and  Datt.  Cbaadr.  aect  t. 
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oomparatiyely  deficient  in  spiritual  efficacy,  to  the  son 
legally  begotten;  and,  as  among  one  another,  (lossess* 
ing  relative  degrees  of  respectability ;  but  all  capable,  in 
their  turn  and  order,  of  inheriting,  as  connected  with 
their  eventual  destination,  to  administer,  by  their  pious 
offices,  toward  the  final  beatitude  of  their  adoptive  parent. 
This  distinction  in  particular  prevailed  among  them; 
that,  while  some,  like  the  son  begotten,  were  heirs  general, 
inheriting  universally,  others  succeeded  on  his  death, 
in  default  of  male  issue,  to  the  estate  of  their  adoptive 
fiither,  but  not  to  that  of  collateral  relations;  and,  as 
incident  to  it,  their  shares  differed,  in  the  event  of  a 
son  begotten,  surviving,  and  inheriting.(^)  But,  though 
this  would  appear  to  be  the  general  result  of  what  is 
stated  on  the  subject,  opinions  were  not  wanting,  that, 
where  several  of  such  sons  co-existed,  either  the  rule  of 
succession  was  to  be  drawn  from  the  different  degrees 
of  virtue  attributable  to  each,  without  attending  to  the 
particular  species  of  adoption;  or  that  all,  so  far  as 
rank  could  be  assimilated,  should  take  and  divide  the 
heritage  alike.Q  Into  these  details  (of  which  the  books 
in  treating  on  this  part  of  the  law  are  full,)  it  were  loss 
of  time  to  enter ;  so  extravagant,  and,  in  some  instances, 


(l)Me&Q,  ch.  IX.  161. 
Yama,  3  Dig.  155. 
Calica  Parana,  Id. 
Datt.  Mim.  1.53,34. 
Datt.  Chandr.  t.  t6,  et  atq. 

(9)  Menu,  ch.  IX.  184. 
3  Dig.  t86,  i87. 
Note  to  Mit.  on  Inh.  eh.  I.  zi.  34. 

V  2 
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SO  exceptionable  a  method  of  building  up  a  family,  and 
continuing  a  name,  having  long  since  subsided  pretty 
much  into  the  mode  of  substitution  already  discussed; 
namely,  the  Dattacay  or  adoption  by  means  of  a  soU 
given.Q)  But,  as  a  matter  of  curiosity,  intimately  apper- 
taining to  the  subject,  the  following  list  of  the  whole  is 
added,  according  to  the  arrangement  of  Menu ;  with 
his  descriptions,  a  little  amplified.  And,  that  this  should 
be  done,  is  the  more  expedient,  as  analogies  are  still 
founded  on  this  variety,  and  illustrations  often  drawn 
from  the  law  respecting  it,  however  obsolete;  which 
could  not  otherwise  be  so  well  understood.  Upon  which 
it  may  be  premised  in  general,  that  the  instances 
enumerated  have  been  distinguished  into,  Ist.  Issue 
begotten  by  a  man  himself;  2dly.  Issue  pro-created  for 
him  by  another;  3dly.  Sons  received  for  adoption; 
4thly.  Sons  voluntarily  given ; — and  that 

On  the  birth  subsequent,  of  a  son  legitimately  be- 
gotten, a  subsidiary  one,  previously  constituted  by 
whatever  means,  has  no  right  of  primogeniture;  also 
that  such,  among  the  subsidiary  ones,  as  were  of  equal 
class  with  the  father,  during  the  prevalence  of  the 
system,  were  entitled  to  a  third  of  the  inheritance,  as 
their  allotment ;  while  those,  by  mothers  of  a  lower  tribe, 
lived  dependant  on  the  family  for  food  and  raiment* 

(1)  Jim  Yah.  ch.  X.  7,  note. 
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List. 

TAurasa;  or  the  legitimate  son      ....  Infra. 
l<Putrica-putra;  son  of  an  appointed  daughter 

(  post,  p.  199 

2.  Cshetraja;  son  of  the  wife 201 

3.  Dattaca ;  son  given 203 

4.  Critrima ;  son  made 203 

5.  Gud'haja;  son  of  concealed  birth      ....  205 

6.  Apavidd'ha  ;  son  rejected 206 

7.  Canina;  son  of  an  unmarried  girl     ....  206 

8.  Sahod'ha' ;  son  of  a  pregnant  bride  ....  207 

9.  Crita ;  son  bought 208 

10.  Pawner-bhava ;  son  by  a  twice-married  woman  208 

11.  Swayan-datta;  son  self-given 209 

12.  Sandra;  son  by  a  Sudra  woman       .     .     .     .210 

ft 

Of  the  Dattaca y  (No.  3.)  the  appointment,  condition, 
and  rights,  have  already  been  considered,  in  the  chapter 
on  adoption.  Q  And,  respecting  the  Crita,  (No.  9.) 
an  ample  discussion  occupies  many  of  the  preceding 
pi^es  of  this  Appendix,  (f)  It  remains  to  subjoin  here 
a  short  explanation  of  the  rest,  adding  a  few  general 
remarks  on  the  whole,  particularly  as  regarding  the 
right  of  inheritance.  T.  A.  S. 

I. 

Auras  A,  from  Uras,  the  breast;  the  legitimate  son, 
begotten  by  the  husband  in  lawful  wedlock,  called,  the 

(1)  Vol.  i.  ch.  III.  p.  61. 

(2)  Ante,  from  p.  133  to  p.  19S. 
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8on  of  the  body.  (^)  It  is  to  be  noticed,  that  lawful  wed- 
lock, for  a  man  of  a  regenerated  tribe,  had  formerly  a 
coMiderablc  latitude,  A  regenerate  man  is  one  belong- 
ing to  any  of  the  three  superior  classes,  the  BTahmana, 
Cshatriya,  or  Vaisya;  for  whom  a  lawful  wife  was  a 
woman  of  a  regenerate  tribe,  not  necessarily,  as  now,  one 
of  the  same  class.  A  woman  of  the  aame  class  was 
always  preferable,  but  not  indispensable ;  and,  in  default 
of  a  preferabtc  one,  even  a  Sudra  might  have  been  the 
wife  of  a  regenerate  husband ;  and  their  issue  would 
have  been  legitimate.  These  marriages  of  a  Brahmin 
with  a  woman  of  any  of  the  four  classes,  of  a  GsliBtr^a, 
with  a  Vaisya,  or  of  a  Vaisya  with  a  Sudra,  (i.  e.  always 
in  the  Hired  order  of  the  classes,)  were  prodnctiTe  of  a 
variety  of  mixed  ones,  distinguished  by  appropriate 
names ;  carrying  legitimacy  in  ancient  times  to  a  gteat 
extent ;  it  being  in  the  inverse  order  only  that  mairiage 
was  forbidden;  the  prohibition  rendering  ille^tiniate 
sons  by  women  of  a  tribe  superior  to  their  husband.  (^ 
But  the  Auritsa^  the  legitimate  son,  is  restricted  imp  to 
the  issue  of  a  marriage  between  parties  of  the  sawte  class. 
On  viewing  his  countenance,  the  debt  of  salvation,  due 
by  the  father  to  his  own  progenitors,  is  said  to  be  trans- 
fomril  to  such  a  son  :  whose  birth  removes  an  obstacle 
that  existed  to  the  future  happiness  of  the  father  himself, 
evomptin^  him«  after  death,  fr^  m  eventual  transmigration. 
It  is  even  said,  that  heaven  is  not  for  one,  not  faafing 
a  son :  nor  can  a  heavier  cnrsr  be  pn>noanoed  nposi  m 
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Hindoo,  tboa  that  he  may  be  childless.  (})  It  is  added 
that  heaven  is  already  attained  in  his  lifetime,  by  one 
who  has  sons,  not  having  neglected  the  Vedas,  and 
aaeiifices.  By  a  son,  according  to  this  creed,  the  father 
conquers,  i.  e.  attains  the  world  of  Indra^  and  others ;  by 
a  grandson,  his  enjoyment  of  them  is  continued ;  and  by  a 
great-grandson,  (to  use  the  exalted  language  of  their  chief 
legislator,)  he  reaches  the  Solar  abode.(') 

The  next  in  .the  enumeration  of  Menu,  is  the  Cshetrq^Oj 
who  will  be  presently  noticed ;  but  it  may  be  convenient 
to  interpose  here  an  account  of  the  Putrica-putra,  or  son 
of  an  appointed  daughter;  who,  in  some  lis^i  (as  in 
those  of  Vajnyawalcya  and  Devala,)(')  stands  second; 
in  others,  lower  down;  having  no  separate  place  in 
Menu's,  for  this  reason ;  that,  according  to  him,  and  the 
authorities  following  him,  he  was  identified  with  the 
AurasCj  or  legitimate  son :  there  being,  between  such  a 
son^  and  a  man's  own,  ^^no  di£ference  in  Jaw;"  so  that 
both  co-existing,  the  division  of  the  heritage  was  to  be 
equal.  (*)  He  (the  Putrica-piUra)  was  of  two  kinds,  the 
appointed  daughter's  son,  and,  by  a  laxity  in  language, (^ 
the  daughter  herself  appointed  to  be  as  a  son ;  in  which 
latter  case,  she  performed  the  obsequies  of  her  father ;  the 
difference  consisting  in  the  forms  of  appointment,  accord- 
ing to  which  the  appointed  daughter,  or  her  son,  became 

(1)  VaiiBhta,  S  Dig.  296. 
(t)Menu,ch.  IX.  137. 
3  Big.  296. 

(3)  Mit.  <m  Inh.  ch.  I.  xi.  1 — 3  Dig.  153. 

(4)  Menu,  ch.  IX.  131  to  134. 

(5)  3  Dig.  168. 
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substituted  as  an  adopted.  (^)  According  to  some,  he 
of  four  descriptions ;  viz.  the  two  that  have  been  men* 
tioned,  and  the  third  and  fourth  varying,  according  to  the 
form  of  the  stipulation,  with  which  the  daughter  was 
given  in  marriage.  Q  And,  upon  general  principles,  if 
the  father,  and  maternal  grandfather  of  such  a  child,  hap- 
pened to  be  each  otherwise  destitute  of  male  issue,  he 
was  competent  to  perform  the  obsequies  of  both ;— or  it 
might  have  been  so  settled.  To  such  a  daughter,  rank 
was  assigned  as  the  possible  mother  of  a  son,  adopted 
by  her  father.  (*)  According  to  Vasishta,(*)  the  father, 
addressing  himself  to  the  bridegroom,  (his  future  son-in- 
law,)  the  common  form  of  appointment  was  as  follows: 
This  damsel,  who  has  no  brother,  I  give  unto  thee, 
decked  with  ornaments :  the  son  who  may  be  bom  of  her 
*'  shall  be  my  son." — ^Or,  there  might  be  a  similar  appro- 
priation subsequent ;  whence,  in  the  choice  of  a  wife,  a 
prejudice  existed  against  a  young  woman  who  had  no 
brother,  her  first  son  being  thus  liable  to  be  pre-engaged.^ 
In  this  manner,  as  stands  recorded,  did  Dacsha  himself, 
destitute  of  male  issue,  in  very  early  times,  appoint  all  his 
fifty  daughters  to  raise  up  sons  to  him  for  the  multiply* 
ing  of  his  race ;  giving  ten  to  Dherma,  thirteen  to  Casj* 
apa,  and  twenty-seven  to  Soma,  king  of  Brahmins,  with 


(I 


0>  >^  Hif.  1^ 

\t^  Mit.  «a  Imk.  aote  to  ck.  I.  zi.  S. 
5  Dif.  1<K5. 

(4"^  Miu  oa  lab.  ck.  1.  n.  .V 
.^,  IV  iri. 

v>^  vVaackft  ftad  LK^itac  5  IK(.  1^9^  t9$. 
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suitable  presents,  (i)  It  remains  to  add,  as  resting  upon 
the  authority  of  the  most  respectable  opinions,  that,  not 
regarding  the  Putrica-putra  as  a  subsidiary  son,  his 
affiliation  (it  would  not  be  unreasonable  to  infer)  would 
be  valid  in  the  present  age.(^  To  return  then,  to  the 
enumeration  and  order,  as  exhibited  by  Menu ;  with 
whom  the  second  is, 

II, 

The  CsHETRAjA,  or  son  begotten  on  a  wife,  or 
widow,  whether  by  a  near  kinsman  of  the  husband,  or 
by  a  man  of  a  superior  class ;  in  either  case  with  his 
assent,  he  being,  from  whatever  cause,  destitute  of  male 
issue.  Q)  As  in  adoption,  so  here,  the  husband's  bror 
ther,  where  there  was  one,  was  the  proper  person  to 
be  so  employed.  The  want  of  the  husband's  authority 
might  be  supplied  after  his  death  by  that  of  the  wife's  spir 
ritual  parents.  (^)  Wholly  unauthorized,  or  not  begottei^ 
according  to  the  law,  the  issue  could  not  succeed. (^)  The 
practice,  not  peculiar  to  Hindoos,  (^)  is  compared  to  the 
seed  of  one  sown  in  the  soil  of  another,  and  so  belonging 
to  the  owner  of  the  soil ;  (^)  and  certain  directions  were  to 

(l)Menii,  cH.  IX.  ItS,  lt9. 
3  Dig.  184. 

(t)  Vid.  note  to  Mr.  Sutherland's  Synopni,  p.  221. 

(3)  Menu,  ch.  IX.  167.  146.  190. 
3  Dig.  198. 

Mit.  on  Inh.  ch.  I.  zi.  5. 

(4)  3.  Dig.  197, 198.  tOO. 

Mit.  on  Inh.  ch.  I.  z.  S,  and  not«. 

(5)  Menu,  ch.  IX.  143, 144.— 3  Dig.  201. 
(6)Deut.XXXV.4. 

Gen.  XXXVIII.  3. 
(7)  Menu,  ch.  IX.  33,  et  seq. 

3  Dig.  SIS.  S15.  ) 
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be  observed,  in  order  to  render  the  act  an  act  of  doty  in  000^* 
tradiBtinction  to,  if  not  exclusiye  of,  desire ;  (^)  as  well  M 
to  limit  its  repetition  to  the  accomplishment  of  the  object^ 
namely,  the  prodoction,  nnder  the  particular  circumatanees 
of  a  son  capable  of  the  filial  duties ;  till  when  the  act 
might  be  repeated.  (^  The  non-existence  of  male  iasue 
by  the  husband  at  the  time^  seems  to  have  been  essential 
to  the  claim  of  the  son  so  begotten ;  and,  if  a  son  be- 
gotten by  the  husband  was  bom  afterwards,  and  survived, 
tiie  several  sons  succeeded  to  their  respective  &thers.  (') 
Where  die  husband  was  dead  at  the  time,  the  issue  be- 
came Dwyamushyayanay  or  son  to  both,(^)  as  he  did  also, 
where  either  his  natural  father  had  no  other  male  issue, 
or,  in  the  event  of  its  having  been  so  agreed,  when  the 
commiuion  was  given.  (^  So,  if  the  issue  proved  to  be 
a  female  instead  of  a  male,  she  was  the  property  of  either, 
according  as  might  have  been  settled.  (^  A  son  is 
recorded  in  the  Makabarata  to  have  been  thus  prevented 
^  by  the  holy  VasUhta^  for  Saudasa^  a  king  of  the  solar 

(i)M«ui.  dtu  UL  5%.  40.  €5.  I4f. 
d  Dif .  195.  et  teq.  199,  fOO.  f89. 
Umm.dk.  ULtfS. 
t  Dig.  474. 

(S)  Maon,  dk.  IX.  60, 61, 6f .  70. 
5  Dig.  196. 
t  Id.  470.  485. 
Gmafmma,  id.  t5S. 

(S>  M«Q,  dk.  IX.  16«.  191. 
5  Dig.  t09.  391. 

(4)  Hutta.  5  Dig.  104. 

(5)M«a,  dk.  IX.  5S. 
5  Dig.  fOB. 
Mit.  «A  lak.  ob.  I.  sect.  &.  t,  tc  Mq. 

^6)  5  Dig.  109. 


CHAP.  IV.  303 

*^  race ;"  Q)  «n  illustrious  instance,  of  course.  NerertiMless, 
tlie  pnustioe,  originating  with  ^^the  wicked  Feii^"  and 
reprobated  as  vicious,  is  said  to  liave  ceased  with  his 
reign,  being  regarded  as  a  violation  of  the  primeval  law, 
restricting  the  sex  to  one  man  ;(^  and,  according  to  Menu, 
it  would  seem  to  have  been  permitted,  from  the  beginning, 
only  to  the  servik  diss.  (^)  It  continues  to  prevail  ia 
Qri8sa<') 

IIL 

Dattaca,  or  the  son  given.  {'^)  In  an  exteoded 
sense,  the  term  comprehended  sons  any  how  adoptedt 
move  especially  the  following  :(f)  viz. 

IV. 

Critrima,  the  son  madCf-Q)  being  an  orphan,  of  the 
same  class,  or  one  who,  having  been  abandoned  by 
his  parents,  is  induced  to  become  the  son  of  the  adopter ; 
his  consent  to  the  adoption  being  the  only  indispensable 


(OSDig.  f09. 

(f )lfenii,  ch.  IX.  64—68. 
Biit  on  Inb.  I.  x.  8. 
f  Dig.  474. 
Datt.  Mim.  L  64,  et  leq. 

(3)  Menu.  ch.  IX.  59.  64. 
3  Dig.  196. 

(4)  Note  to  3  Dig.  f76.  Id.  t89. 
Bang.  Rep.  inlBlS.  ^  Mi.  * 

(5)  Menu,  ch.  IX.  159. 168. 
See  Tol.  i.  ch.  III«p.6S. 

(6)  Satheriand'e-SyMpt.  'p,  tit,  «id  Mli  JW.  p.St7. 

(7)  Datt.  Mian.  i.  65. 
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requisite  to  its  efficiency.Q  In  point  of  ceremonial,  it  is 
the  same  with  that  of  the  DattacOy  omitting  the  sacrificey 
or  burnt-offering,  which  is  not  performed  at  it.(^)  Sac- 
ceeding  partially  to  the  adoptive  right,  his  connexion 
with  his  natural  family,  by  which  he  has  never  in  fact 
been  more  than  tacitly  relinquished,  remains  to  the  son 
made  in  full  force ;  and  this,  among  other  things,  distin- 
guishes him  from  the  son  given. (^)  Initiation  into  thq 
family  of  the  adopter  is  not  practised,  where  alone  this 
mode  of  adoption  is  at  this  day,  generally  speaking, 
in  use,  namely,  in  the  Maifhila  country,(^)  whatever 
might  be  its  effect,  if  performed,  in  assimilating  it  more 
to  that  of  the  son  given,  especially  in  the  event  of  iti 
not  having  previously  taken  place,  in  the  natural  family 
of  the  adopted.(0  In  Maifhiiaj  also,  the  widow  is, 
as  of  rights  at  liberty  to  adopt,  without  special  authority 
for  the  purpose :  the  adopted,  in  this  case,  succeeding 
to  her  exclusive  property  only,  not  to  that  of  her  deceased 
husband,  to  whom  he  is  not  considered  as  in  any  way 
n?lated.(^  MTiether,  on/  of  J/aiTAiiki,  or  whoew  else 
this  mode  of  adoption  customarily  prevails,  it  would  be 


vi^  )iMM»  c^  IX.  i^^at.  u<L  5 1^.  frr. 
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sustained  a^  legally  valid,  must  be  left  for  future  inquiry. 
An  opinion,  to  which  great  weight  is  due^  is  in  its 
favour;  founded  upon  authorities^  identifying  the  Dat- 
taca  and  the  Critrimaj  and  even  using  the  former  deno- 
mination as  denoting  both.Q  In  the  only  reported  cases 
on  the  subject,(^  the  adoption  was  from  the  district 
of  Tirhoot^  in  Mait'hila,  which  of  course  leaves  the 
question  open. 

V. 

GuDHOTPANNA,  or  Gud'haja ;(')  a  son  of  concealed 
birth,  secretly  begotten  on  a  married  woman,  by  a  man 
of  the  same  class  with  her  husband,  but  without  his 
privity;  which  distinguishes  him  from  the  Cshetrqja; 
the  husband  being  supposed  by  Menu  to  have  been 
absent  at  the  time.Q  Failing  prior  claimants,  the  son 
in  question  was  entitled  to  be  considered  as  belonging 
to  his  mother's  husband ;  a  pretension,  founded  on  the 
doctrine  of  the  right  to  the  soil  prevailing  over  that  of 
the  seed  ;Q  partus  sequens  ventrem.  If  the  begotten  was 
alike  unknown  to  the  wife  as  to  the  husband,  as  where 
she  was  ^^  secretly  violated  by  a  stranger,  in  a  dark 
•*  night,"  the  importance  of  the  offspring  was  proportion- 


(1)  Mr.  Sutherland's  Synops.  p.  til,  SIS,  and  pote  x.  p.  ft4. 

(2)  Kullean  Sing  v.  Kirpa  Sing,  Beng.  Rep.  ante  1805,  p.  9. 
M.  Sutpattee  v.  Indnnond  Jha,Beng.  Rep.  in  1816,  p.  509, 

(3)  Menu,  ch.  IX.  159. 

(4)  Menu,  cb.  IX.  170. 
3  Dig.  SIO. 

(6)  Menu,  ch.  IX.  32,  et  seq. 
S  Dig.  215. 
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ably  diminished,  and  it  was  even  liable,  accordii^  to 
some,  to  be  abandoned.(^) 

VI. 

Apaviddha;  the  son  rejected  by  his  natural  pa- 
rents^O  whether  from  inability  to  maintain  him,  or  other- 
wise ;(^  and,  so  picked  up,  as  it  were,  by  some  stranger, 
not  for  the  sake  of  supporting  him,  but  from  being  in 
want  of  a  son;  in  which  case  he  became  an  adopted 
one,  ranking  and  succeeding  as  such,  in  hb  tum.(^) 
As  described,  he  does  not  appear  to  have  differed  mate- 
rially from  the  Critrima^  or  son  made ;  and  it  is  accord- 
ingly said,  that  gift  is  the  foundation  of  right  to  the  son 
given ;  and  neglect  to  the  son  made,  or  rejected,^)  thus 
coupling  the  latter  together. 

VII. 
Camna,  or  Canyasuta;  the  son  of  a  young  un- 
married woman,(^  or  one  whom  a  man's  daughter  pri- 
vately brought  forth  in  the  house  of  her  father.(^  He 
became  son  to  his  maternal  grandfather,  or  to  whoever 
subsequently  married  his  mother;   or  to  both,  as  die 


(l)Bfit.  on  Inb.  I.  xi.  6,  and  note. 

(t)  Menu,  di.  IX.  159. 171. 
3  Dig.  281. 

(3)Mit.  on  Ink.  L  zL  tO,  and  note. 

(«)3Dig.  f81. 

(5)  3  Dig.  38«. 

(6)Mena»ch.  160. 17f. 
3  Dig.  ft5. 

(7)Not«io3Dig.  tSO. 
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one,  or  the  other,  or  both,  happened  to  be  otherwise 
deficient  in  male  issue.(^)  The  maternal  grandfather's 
claim  to  him  was  (to  recur  to  a  familiar  illustration)  in 
right  of  the  Jield.(^ 


VIII. 

Sahodha;  or  the  son  of  a  pregnant  bride.(')  Re- 
ceived together  with  her  in  marriage,  he  was,  in  law, 
by  whomsoever  begotten,  the  son  of  the  bridegroom; 
not  in  right  of  birth,  since  he  was  not  procreated  by 
him ;  nor  on  the  ground  of  the  '^  receptacle  belong- 
"  ing  to  him  at  the  time  of  procreation,"  which  was  not 
the  fact ;  but  on  that  of  acceptance  ;  having  been  trans- 
ferred to  him  as  a  part  of  the  mother,  (in  common  with 
her  clothes  and  ornaments,)  by  the  maternal  grand- 
fathers gift.(^)  This  son  was  distinguishable  there- 
fore from  the  last  preceding  one,  {Canina,)  by  the  cir- 
cumstance of  his  having  been  bom  in  wedlock,  though 
by  a  form  of  marriage  directed  for  women  not  being  at 
the  time  virgins,  and  in  use  among  Sudras  of  the  lowest 
rank.(^  The  requisites  of  this  filiation  did  not  include 
oblation  to  fire.(^ 


(l)SDig.  SS6.t«9.iS4. 

(t)  3  Dig.  t96. 

Mit.  on  Inh.  I.  zi.  7,  and  note. 

(3)  Menu,  ch.  IX.  160. 173. 
3  Dig.  279. 

(4)  3  Dig.  280. 

(5)  Mit.  on  Inh.  I.  zi.  19»  and  note. 
3  Dig.  280. 

(6)3  Dig.  280. 
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IX. 

Crita,  or  the  son  bought;  whom  a  man,  for  the 
sake  of  having  a  son  to  perform  his  obsequies,  pur- 
chased  from  his  parents,  or  either  of  them,  being  of  the 
same  class,  and  neither  an  only,  nor  an  eldest  one.Q 

X. 

Pawner-bhava,  or  a  son  by  a  twice  married 
woman.Q  1.  A  woman  was  not  improperly  called  so, 
where  she  engaged  with  another  husband,  her  marriage 
with  a  former  not  having  been  consummated.  This,  it 
is  to  be  remarked,  is  what  no  Hindu  woman  of  caste 
can  now  regularly  do.(')  2.  She  was  properly  called 
so,  if  she  took  another,  having  lost  her  first.  This  also 
is  what  no  widow,  not  even  a  virgin  one,  can  now  le- 
gally do,  though  the  practice  exists  in  some  of  the 
lowest  castes.  But,  if  her  first  husband  forsook  her, 
or  if,  for  whatever  cause,  she  chose  to  desert  him,  it 
seems  to  have  been  competent  to  her,  in  the  times  to 
which  this  branch  of  law  refers,  to  have  contracted 
with  another,  at  least  to  the  efiect  of  producing  issue 
inheritable  to  her  original  husband.  So  begotten,  it 
differed  from  the  Cshetraja^  (No.  II.)  in  that  there 
wanted  the  authority  of  the  first  husband  to  justify  the 
proceeding.      The  intervention  also  of  marriage, 

(l)Mena,  ch.  IX.  160. 174. 
5  Dig.  f7S. 

Mit.  on  Inb.  ch.  I.  xi.  16. 
Vol.  i.  of  this  work,  p.  90. 

(9) Menu,  ch.  IX.  160. 175.  176. 

S  Dig.  t95. 
(3)St«chap.  on  Widowhood,  rol.  i.  p.  S4i. 
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tinguished  this  from  the  case  of  the  (Swariniy  or)  sim- 
ple adulteress.  3.  To  a  third  variety,  where  the  woman 
had  been  deflowered  before  marriage,  the  denomination 
seems  to  have  been  but  inaccurately  applied. (^)  The 
issue  in  any  of  these  cases  was  regarded  as  illegitimate, 
and  consequently  not  respected ;  though  allowed  to  be 
inheritable,  on  failure  of  legitimate,  or  other  preferable 
issue.  And  so  it  may  be  at  this  day,  when  warranted 
by  local  usage.Q 

XI. 

SwAYAN-DATTA,Q  or  a  SOU  sclf-givcu ;  resembling 
in  circumstances  the  Critrima,  or  son  made;  (No.  IV.) 
only  that,  in  the  instance  of  the  latter,  the  adoption  was 
the  act  of  the  adopter,  whereas  in  that  of  the  Swayan- 
datta^  the  adopted  gave  himself.  Neither  the  one,  nor 
the  other  was,  like  the  Dattaca^  (No.  III.)  or  the  Crita^ 
(No.  IX.)  given  by  his  parents;  but,  on  the  contrary, 
abandonment  by  them  characterised  both  the  Critrimay 
and  the  Swayan-dattay  between  whom  the  only  differ- 
ence was,  that  the  one  was  picked  up,  for  the  purpose 
of  becoming  a  son;  the  other,  tendering  himself  as 
one,  was  accepted.  As  an  instance  of  the  Swayan-dattUy 
it  is  said  to  be  recorded  in  the  PuranaSy  and  other  works, 
that  a  king,  having  purchased  of  his  father  a  boy  named 

(1)  Mil.  on  Inh.  I.  zi.  8,  and  note. 

See  seTen  Tarieties  compendioualy  stated  in  note  to  Datt  Mim. 

sect.  iT.  58.— 3  Dig.  255. 
(S)Menu,  ch.  IX.  143.— 3  Dig.  SOI. 

Vrihaspati,  3  Dig.  S41. 

Mohnn  Sing  v.  Chuman  Rai,  Beng.  Rep.  ante  1805,  p.  SO. 

(3)  Menu,  ch.  IX.  160. 177. 
3  Dig.  278. 

VOL.  II.  <> 
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Sunasepha^  doomed  him  a  sacrifice  to  the  divini^ ;  from 
which  having  been  rescued  by  preternatural  interpo- 
sition, he  became  son  of  the  sage  Visvamtra;  upon 
which  it  is  asked,  in  what  form  did  Sunasepha  become 
the  son  of  Visxmmitra^  since  he  had  not  been  given  to 
him  by  the  boy's  father?  It  is  answered.  He  must  be 
taken  to  have  been  self-given,  having  been  abandoned 
by  his  parents.  (*) 

XII. 

Saudka,  or  a  son  by  a  Sudra  woman.(*)  Out  of 
ten  lists,  exhibited  in  the  Digest,  the  authors  of  three 
only,  beside  Menu,  include  the  SaudrUj  as  one  of  the 
twelve  legal  sons.  These  are  Vishnu,  Sancha,  and 
Lichita,  with  the  Calica-Purana ;  Vishnu,  and  the 
Calica-Purana,  together  with  Menu,  omitting  the  Pu- 
rica-putra^  as  being  identified  with  the  son  bom  in 
wedlock ;  which  Sancha  and  Lichita  admit :  the  latter 
omitting  the  Critiimay  or  son  made^  as  included  (it 
may  be)  in  the  Dattacaj  or  son  given.  Vishnu,Q  as 
well  as  Menu,  makes  the  Saudra  the  twelfth,  calling  him 
**  a  son  any  how  produced  irregularly  :"  a  vague  de- 
scription, expounded,  however,  as  meaning  **  a  son  of  a 
"  Sudra  woman,  married  or  unmarried,"  by  any  other 
than  a  Sudra  father.(*)  Such  a  marriage  in  the  present 
day  would   not   be   competent  ,(^    and  was  blameable 

(l;3  Dig.  J88. 

(<)  M«*nu.  ch.  IX.  160.  V\^,  17«.>.— .i  Dij.  UK  t8:J. 

(3);>  Dig.  i:>o. 

(4)3  Dig.  i»8:J. 
(.S)JDig.  141. 
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always,  though  permitted,  being  an  incongruous  con- 
nexion, indicating  weakness  of  intellect,  and  tending 
to  degrade  the  race;Q  insomuch  that  the  connexion, 
without  marriage,  was  looked  upon,  as  in  fact  it  is  with 
us,  as  the  more  excusable  of  the  two ;  and  it  was  ac- 
cordingly to  be  expiated  by  a  slight  penance.(*)  The 
son  in  question  is,  according  to  Menu,  one  begotten  on 
a  Sudra  by  a  man  of  the  priestly  class  ;(')  which,  in  this 
text,  is  said  to  signify  a  Brahmana^  Cshatrya^  or 
Vaisya.{^)  Nothing  can  be  more  contemptuous  than 
Menu's  description  of  him.  Said  to  be  begotten 
"  through  lust,"  all  idea  of  marriage  would  seem  to  be 
excluded  ;(*)  so  that,  however  competent  to  confer  some 
benefit  on  his  putative  father,  he  was  "  even  regarded 
'^  as  a  corpse,  though  alive,  and  thence  called  in  law  a 
"  living  oorpse,"(^)  any  benefit  he  could  confer  being 
inconsiderable.  Upon  this  point,  however,  a  difference 
of  opinion  existed  between  two  great  authorities,  Jimuta 
Vahana,  and  CuUuca  Bhatta.(^ 


(l)Menu,  ch.  III.  13.  19.— 3  Dig.  117. 

(t)  3  Dig.  119. 

(3)Menu,ch.  IX.  178. 

(4)  3  Dig.  284. 

(S)3Dig.  S83. 

(6)Meiiu,  ch.  IX.  178. 

(7)3  Dig.  144. 
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If  the  Putrica-putra,  (')  the  son  of  the  appointed 
daughter,  be  reckoned  distinct  from  the  Aurasa^  the 
legally  begotten  son,  (as  in  many  lists  he  is,  though 
not  in  Menu's,)  (*)  and  the  son  by  a  Sudra  woman(')  be 
also  adr.iitted  as  one,  the  number  of  sons,  (including  the 
Anra.sa,)  as  it  existed  under  the  ancient  law,  amounted 
to  thirteen ; — extended  by  some  to  fifteen,  but  this  was 
by  splitting  and  subdividing.  Of  these,  the  begotten 
son,  and  the  son  of  his  appointed  daughter,  are  often 
included  together,  under  the  idea  of  legitimate  issue; 
being  (as  already  intimated)  considered  in  point  of  law 
as  one ;  upon  which  depends,  whether  the  whole  num- 
ber be  to  be  estimated  at  thirteen,  or  only  at  twelve.(*) 
Co-existing,  as  happened  in  the  event  of  a  son  being 
bom  subsequent  to  the  appointment  of  a  daughter,  they 
constituted  one  heir,  their  rights  of  inheritance  being 
equal;  in  which  respect,  the  Putrica-putra  was  dis- 
tinguishable from  every  other;  the  rest  being  capable 
o{ participating y  but  not  equally,  with  the  son  begotten ; 
their  claim  to  the  inheritance,  as  contradistinguished 
from  allotment^  depending  in  general  on  failure  of  na- 
tural issue,  and  proceeding  in  a  prescribed  order. 
What  this  order  was,  it  is  of  little  practical  importance 
at  the  present  day  to  investigate,  the  system  of  subsi- 
diary sons,  with  the  exceptions  that  have  appeared,  no 

(1)  Ante.  |).  199. 

(2)Meuu,ch.  IX.  1.S9.  160. 

(3)  Ante,  p.  if  10. 

(4)Menu.  cb.  IX.  13.$.  139. 

Mit.  on  Inb.  nott  tocb.  I.  zi.  54. 
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longer  subsisting.(i)  It  can  scarcely  be  taken  to  have 
been  simply  as  they  stand  in  the  lists,  which  diifer  in 
this  respect,  more  than  in  that  of  number,  hardly  any 
two  being  arranged  alike;  whence  arose  a  difficulty, 
that  appears  to  have  been  early  resolved,  by  resorting 
to  degrees  of  virtue^  as  affording  a  distinguishing  and 
corrective  principle.  In  this  way  were  the  "  discrepan- 
"  cies  in  the  texts  of  various  sages"  to  be  reconciled.(*) 
How  uncertain  and  arbitrary  a  criterion  this  must  have 
been,  is  sufficiently  obvious ;  though,  in  its  tendency, 
not  more  injurious  than  the  discretion  with  which, 
under  the  English  law,  every  parent  is  invested,  of  de- 
termining the  fortune  of  his  children,  so  far  as  his  own 
property  is  concerned,  according  to  his  sole  will  and 
caprice,  excepting  where  they  may  have  been  provided 
for  by  settlement,  or  protected  by  entail — family  ar- 
rangements, that  apply  comparatively  to  few.  This 
reference  to  "  degrees  of  virtue,"  without  attending  to 
the  form  in  which  a  son  was  adopted,  is  said  to  be  what 
was  intended  by  Menu ;(')  whose  enumeration,  viewed 
as  exhibiting  an  order  of  succession,  was  regarded  as 
loose  ;(*)  an  observation  (it  may  be  remarked)  equally 
applicable  to  every  other.  With  respect  even  to  the 
Dattacdy  or  son  given,  it  is  remarkable,  that  he  is  not, 
in  all  the  lists,  among  the  favoured  substitutes  entitled 
to  inherit  generally ;  though  the  weight  of  authority  is 

(1)  Mr.  Satherland's  Synops.  p.  til. 

(2)  3  Dig.  155. — Datt.  Mim.  sect.  ▼.  fO,  et  seq. 

(S)Menu,  ch.  f^.  184. 

3  Dig.  286. 
(4)  Sttbodhini,  cited  in  note  to  Mit.  on  Inb.  I.  zi.  31. 
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with  Menu,  who  classes  him  among  the  six^  entitled 
to  rank,  in  point  of  inheritance,  with  the  son  legally 
begotten.(0     But,  not  to  leave  it  to  be  imagined,  tb«it 
these  enumerations  were  entirely  at  random,  to  be  evw 
tually  varied  and  regulated  upon  the  principle  thftt  has 
been  alluded  to,  the  order  laid  down  in  them  is  said  to 
have  been,  ^^upon  the  supposition  of  proportionate  good 
''  qualities  f  X^)    so  that,   when  these  happened  not  to 
exist,  the  place  and  turn  of  any  one  might  be  changed ; 
preferring  or  postponing  him  according  to  his  relative 
merits.     Subject  to  some  reserve  of  this  nature,  the  law 
may  be  taken  to  have  been  peremptory,  that,  **  on  failure 
^^of  these  first  mentioned,   the  next  in  order  should 
'^  give  the  funeral  cake,  and  claim  the  heritage  ;(i)  their 
'^  comparative  excellence  depending,   in  general,  upon 
''  the  character  of  their  filiation."(*)    Whatever  may  have 
been  the  force  of  the  principle,  of  superior  or  inferior 
virtue,  as  among  the  subsidiaries,  no  excess   (it  would 
seem)  in  any   of  them   could    operate   to  countervail 
the  tlaim  of  the  son  legally  begotten ;  which,  in  tkis 
respect,  appears  to  have  been  indefeasible ;  while,  on 
the  other    hand,  where    the  virtue    among  them  was 
equal,  they  were   to  share  alike.Q     These  dtstinctioiis 
and  differences  (it  is  obvious)  could  only  arise,  where  a 
plurality  of  subsidiary  sons  came   in  competition,  and 

(1)  Menu,  ch.  IX.  l.'>9. 

(J)  3  Dig.  286. 

(3)  Yajnyawalcya,  3  Dig.  153.  :>86,  ct  beq. 

(4)3  Dig.  166. 

(5)Mcuu,  ch.  IX.  184. -:i  Dig.  'JU6. 
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partition  took  place  in  the  lifetime  of  the  father ;  the 
law  contemplating  the  possibility  of  their  co-existence, 
to  the  extent  of  the  whole  number  of  twelve.Q 

Of  the  sons  above  enumerated,  those  referred  to 
below (*)  were  particularly  exceptionable;  some,  from 
the  discreditable  circumstances  under  which  they  were 
conceived ;  others,  from  the  odious  nature  of  their 
adoption ;  the  son  by  a  Sudra  woman  being,  beyond 
every  other,  disesteemed;  and,  accordingly,  though 
l^itimate,  on  failure  of  every  other  claimant,  allowed 
no  more  than  a  tenth  of  the  paternal  property,  not  in- 
cluding land.(')  With  regard  to  the  others,  they  suc- 
ceeded, each  in  his  turn,  according  to  his  pretensions, 
in  default  of  legitimate  issue.  But  such  issue,  or,  (as 
was  held  by  some  authorities,)  any  one  of  the  unexcep- 
tionable subsidiaries  existing,  an  exceptionable  one  did 
not  participate,  being  entitled  to  maintenance  only;  as 
was  the  lot  of  any  one,  in  case  of  disobedience  to  the 
regular  heir,  or  of  a  general  deficiency  in  good  qua- 
lities ;  (*)  to  which  is  to  be  added,  that  the  son  of  the 

(1)3  Dig.  173.287. 

(2)  The  son  of  concealed  birth  •  •  •  ante,  p.  205. 

Son  of  an  unmarried  girl —  p.  206. 

Son  of  a  pregnant  bride —  p.  207. 

Son  bought —  p.  208. 

Son  by  a  twice-married  woman  —  p.  208. 

Son  self-given —  p.  209. 

Son  by  a  Sudra  woman —  p.  210. 

(3)  Mit.  on  Inb.  I.  xi.  41 ,  42. 
Id.  viii.  9,  10. 

(4)Mit.  onlnh.  I.  xi.  27,28. 
Datt.  Chandr.  sect.  v.  12,  13. 
Calica  Purana,  2. 
3  Dig.  155. 
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twice-married  woman,  the  son  self-given,  and  the  son 
horn  of  a  female  slave,  (construing  the  latter  to  have 
meant  the  son  by  a  Sudra  woman,)  were  precluded  from 
succeeding,  or  being  appointed,  to  empire.Q 

What  is  principally  material  at  the  present  day,  is,  to 
know,  of  these  various  modes  of  substitution  for  Intimate 
issue,  which  among  them  continues  to  be  legal ;  a  point 
not  always  agreed,  and  therefore  much  investigated 
some  years  back  by  the  highest  living  authority  (not 
native,)  at  the  instance  of  him,  by  whom  these  stric- 
tures have  been  attempted;  and  the  result,  in  his  opi- 
nion, was,(^)  that  '^  the  only  modes  of  adoption,  (bendc 
''the  daughters  son){^)  which  the  law,  as  now  in  force, 
''permits,  are  the  datta^^*)  excepted  from  the  sweeping 
''  prohibition  in  almost  every  text  on  this  subject,  and 
''the  cri7ri»ia,(*)  specially  excepted  by  Parasara;(^ 
^^  tliat  it  had  been  proposed  by  some  modem  writerB(^)  to 
"construe  datta  in  a  large  sense,  to  comprehend  analo- 
"  gous  modes  of  adoption,  such  as  by  purchase,  self-gift, 
"  &c. ;  but  that  other  writers  of  eminence  had  formal)^ 
"confuted  that  interpretation;  and  that  they  even  con- 
'^strued  Pantsaras  text,  so  as  to  exclude  the  critrimm^ 
"  and  pemut  no  adoption  but  that  oidattOy  or  son 

l>iR.  C^Miir.  T.  Tt>.  t7.  tt. 

>^  Am».  p.  ^XV 
>  ^   l>ftn.  Mmu  wcs.  -..  K^ 
/  Ai».  ^  ir« 
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In  the  seventh  section  of  the  Dattaca  Mimansa,  trans- 
lated by  Mr.  Sutherland,  instances  are  given  of  the 
affiliation  of  daughters^  corresponding  with  those  an- 
ciently in  use  in  the  adoption  of  sons;  but,  taken  as 
they  are,  from  the  Puranas,  they  are  of  no  authority; 
and  the  opinion  of  Jagannatha  remains  uncontradicted, 
that  '^  adoptive  sons,  being  noticed  by  the  law,  are 
''alone  legal  issue;  and  that  such  daughters^  being 
''  unnoticed  in  codes  of  law,  are  not  so.X) 

(1)3  Dig.  499. 
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RITUAL  OF  THE  DATTA-HOMAM. 

From  the  Datta-Miniansa  of  Savara  Swami. 
Communicated  by  the  late  Mr.  Ellis. 

(Antt,  Tol.  i.  p.  94.) 

The  giver,  petitioniDg  the  king,  and  having  declared 
to  his  brothers  and  relations  his  intention  of  giving  his 
son,  named  Vishnu,  to  become  the  son  of  Gh)vinda, 
afterwards,  on  a  prosperous  day,  to  be  fixed  by  an  in- 
tellio^nt  astronomer,  shall  bathe  with  the  child,  and 
celebrate  the  rite  of  Punnyaham.  On  arrival  of  the 
time,  attended  with  trumpets  and  others  musical  instru- 
ments, he  shall  proceed  to  the  appointed  place,  purified 
by  cow-dung,  hung  with  colours,  and  decorated  with 
Hags.  There,  drawing  in  his  breath,  and  saying  to 
himself,  ^*  1  make  the  gift  of  a  son  T  he  is  to  seat  the 
Brahmin,  to  whom  his  son  is  to  be  given,  facing  the 
north «  placing  himself  facing  the  east,  and  present  him,  in 
token  of  ivspect,  with  a  cow,  sandal,  flowers,  unbmised 
rice»  and  the  like ;  having  seated  his  son  also,  properiy 
adorned,  on  his  thigh,  and  repeated  from  the  Veda 
the  appn^priato  texts,  he  is  to  add  this  declaration :  ''''  I 
*'  ^of  such  a  gv^tram  and  name."^  desiring  the  semblance 
'*  of  Rrahmu,  give  this  son  of  mine  to  perform  the  duty 
••  of  a  svMi  to  vou,  ,of  such  c^^tram  and  name"^,  for  the 
••  sake  of  the  sjlorious  and  michiv  Vishnu. — He  is  no 
*"  lon^'^r  mine  '  Thus  sayinir,  and  having  previously 
Civen  Turmano  \vulor.  ho  is  to  scat  his  s^ni  on  the  thigh 
.^t\  iho  .idv^punc    Brahuui).  nhv^   is  to  •uctYt  huu  with 
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prayer  and  holy  texts,  receiving  with  him  from  the 
giver,  a  present  in  gold,  of  the  weight  of  a  nischamy 
accompanied  also  with  prayer.  The  giver  is  after- 
wards to  perform  the  remaining  ceremonies,  pertaining 
to  an  oblation  to  fire.  The  adopting  Brahmin,  then 
taking  the  child,  repairs  to  his  own  house,  attended 
with  music ;  when,  seated  on  the  same  seat  with  his 
wife  and  his  adopted,  he  declares  his  acceptance  of  the 
child,  performing,  at  the  same  time,  the  rite  of  DaiUi 
Homam,  in  cpnfirmation  of  him  as  his  son.  This  done, 
he  prepares  the  hearth,  places  the  fire  upon  i^  and 
arranges  the  six  vessels,  namely,  the  ladle^  the  vessel 
for  the  clarified  butter,  and  the  rest.  Upoh  which, 
having  performed  the  ceremony  of  3prinkling,  and 
poured  the  clarified  butter  on  the  fire,  performing  alsq 
other  purifications,  and  taking  the  butter  with  the 
ladle,  he  repeats  certain  mantrams.  After  this,  he 
pours  the  butter  into  the  fire,  and  placing  ufpon  it  the 
Samii  and  Idmam^  with  its  string,  he  performs  Jatfodi. 
Removing  then  the  image  of  Brahma,  he  places  the 
child  on  his  thigh,  pronouncing  oth^  prayers,  and 
feeding  him  with  panchamrutam  ;  (rice  and  milk,  sweets 
ened  with  honey,  &c.)  Finally,  he  gives  food  to  a 
number  of  Brahmins,  in  honour  of  his  ancestors.     The 

above  rite  regards  the  adoption  of  a  son  from  a  dif- 
ferent go  tram. 

Upon  the  above  statement,  it  is  remarked  by  Ml 
Ellis,  that  the  Brahmin  only  being  mentioned,  it  fol- 
lows that  this  ceremony  is  necessary  only  with  respect 
to  this  caste ;   and  that,  if  it  be  objected  that  the  terms 
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include  the  three  twice-born  classes,  it  must  be  restricted 
at  least  to  those  tribes  who  now  actually  use  the  texts 
of  the  Vedam.  That  in  Southern  India,  however, 
most,  if  not  all  the  tribes,  who  have  any  pretensions  to 
belong  to  the  twice-born  classes^  Brahmins  excepted, 
use,  not  the  Vedam,  but  the  Puranic  texts  only,— 'to 
whom,  therefore,  this  ceremony  is  not  applicable. 

It  is  farther  observed  by  him,  that  the  author  declares 
this  ceremony  to  regard  only  the  adoption  of  a  son  bom 
a  different  gotram; — ^that,  though  not  improper,  it  is 
consequently  not  necessary  when  the  adopted  child  is 
taken,  as  in  the  great  majority  of  instances  it  is,  fix>m 
the  adopted  father's  gotram.  And  he  concludes  the 
result,  with  respect  to  practical  use,  to  be,  that,  if  the 
performance  of  the  Datta  Homam  be  established,  the 
adoption  is  established ;  but,  if  otherwise,  that  the  coii^ 
verse  does  not  hold  good,  and  that  further  evidence  may 
be  adduced  : — adding  that,  in  no  case  can  the  omissiim 
of  the  ceremony  affect  an  adoption  in  other  respects 
valid ;  but  that,  if  not  performed,  whoi  the  adoption  is 
from  another  gotram,  it  would  seem,  from  analogy,  dist 
the  son,  so  adopted,  must  be  Amtya-DaUa.Q) 


^ 
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APPENDIX  TO  CHAP.  V. 

ON    SLAVERY. 

(Ante,  vol,  1.  p.  87 — 92.  108.) 


REMARKS  BY  MR,  COLEBROOKE ; 

Accompanying  Letter  from  him  of  May  18,  1812,(*)  on 
reference  of  question  upon  Adoption  by  Purchase. 

Slavery  is  fully  recognised  in  the  Hindu  law ; 
and  the  various  modes,  by  which  a  person  becomes  a 
slave,  are  enumerated  in  passages  which  will  be  found 
quoted  in  Jagannatha's  Digest,  (vol.  ii.  p.  224,  and  228. 
8vo.  ed.^  comprehending  capture  in  war;  voluntary 
submission  to  slavery  for  divers  causes;  involuntary, 
as  in  payment  of  debt,  or  by  way  of  punishment ;  birth, 
or  offspring  of  a  female  slave ;  and  gift,  sale,  or  other 
transfer,  by  a  former  owner. 

Jagannatha  proposes  to  include  among  slaves  bought, 
received  in  gift,  and  made  by  stipulation,  children  given, 
sold,  or  made  over  for  adoption,  but  not  regularly  or 
completely  adopted  by  due  performance  of  the  prescribed 
religious  ceremonies.  If  this  interpretation  were  cor- 
rect, it  would  be  directly  in  point.  But  I  find  no  autho- 
rity for  it  in  the  earlier  writers ;  and  he  himself  acknow- 
ledges it  to  be  entirely  his  own,  expressing  surprise  that 
so  apposite  an  interpretation  should  have  been  overlooked 
by  preceding  authors. 

It  is  founded   on   a  passage  of  the   Calica-puranay 

(1)  Ante,  p,  153. 
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the  purport  of  which  is,  that  children  given,  or  other- 
wise made  over  for  adoption,  but  whose  tonsure,  and  the 
rest  of  the  prescribed  ceremonies,  are  not  duly  per- 
formed in  the  family  name  of  the  adopter,  must  be  pro- 
nounced slaves.  The  genuineness  of  the  text,  as  a 
passage  of  that  Purana^  has  been  questioned  by  some 
authors;  and  is  apparently  not  authentic,  being  want- 
ing in  many  copies  of  the  Calica,  and  bearing  the  look 
of  an  interpolation  in  those  which  do  contain  it,  as  it 
does  not  connect  well  with  the  context.  But,  being 
quoted  by  most  of  the  compilers  on  the  subject  of  adop- 
tion, many  of  whom  are  writers  of  great  authority,  it 
must  be  received  (whatever  may  be  thought  of  its  authen- 
ticity) as  the  expression  of  a  doctrine  that  has  their 
sanction.  The  author  of  the  Dattaca  Mimansa  gives  a 
careful  exposition  of  the  whole  passage;  and,  coming 
to  that  part  of  it  which  conveys,  that  '^  if  tonsure,  and 
'^the  subsequent  ceremonies  be  duly  performed  in  the 
'^  family  name  of  the  adopter  himself,  then  only  do  the 
^'  Datta  and  the  rest  become  sons :  otherwise  they  are 
''called  slaves,'  observes,  that  "the  CrUrima^  and 
'^  others,  are  comprehended  under  the  term,  '  the 
*'  rest ;'  for  they  become  sons  by  those  religious  rites, 
"  {Sanscara^)  and  not  by  mere  acceptance.  Otherwise, 
'^  that  is,  if  tonsure  and  the  rest  of  the  ceremonies  be 
*^  not  performed,  or  if  the  taking  be  of  one  whose  ton- 
**sure  and  other  ceremonies  have  been  alreadv  com- 
'*  pleted,  a  state  of  slavery  ensues,  not  the  relation  of 
**  son ;  for  it  is  consecration  that  produces  this  filiation, 
*'  in  like  manner  as  a  post   is  consoorateil  to  be  a  sacri- 
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"  ficial  pillar."  In  his  exposition  of  a  subsequent  part 
of  the  same  passage,  relating  to  the  failure  of  adoption, 
if  the  child  be  past  the  limited  age,  the  author  remarks, 
"  a  state  of  slavery  ensues,  for  there  is  not  the  relation 
"  of  son,  and  this  is  a  third  cause  of  a  slave  resulting," 
It  appears  then  to  be  this  author's  opinion,  that  if  the 
adoption  fail,  owing  to  the  requisite  ceremonies  being 
omitted  by  the  adopter,  or  being  impracticable  by  reason 
of  the  child's  age,  or  having  been  already  performed, 
the  child  falls  to  the  condition  of  a  slave. 

Were  it  not  for  this  authority,  I  should  have  been 
disposed  to  consider  the  words  of  the  Calica-purana  as 
figurative,  and  intended  merely  to  declare  the  adoption 
null,  and  of  no  effect. 

A  reference  to  that  part  of  Jagannatha  s  Digest,  that 
has  been  already  cited,  (vol.  ii.  p.  226,  and  229.  8vo. 
ed.)  will  shew  that  the  2d  and  3d  of  the  Hindoo  tribes 
are  not  considered  to  be  exempt  from  slavery ;  but  the 
Brahmin  alone. 

I  should  not  apprehend,  however,  that  any  difficulty 
will  arise  on  this  point,  as  the  heirs  of  the  deceased  are 
not  likely  to  prefer  any  claim  to  the  person  and  ser- 
vices of  the  youth,  as  a  part  of  the  inheritance,  and,  if 
they  did,  there  would  be  ground  enough  for  rejecting 
it  Children  becoming  slaves,  through  a  failure  in  the 
requisites  of  adoption,  must  be  ranked  in  the  most  favour- 
able class,  that  of  slaves  maintained  in  consideration 
of  service ;  who  are  entitled  to  their  immediate  release, 
on  relinquishing  the  maintenance.  Jagannatha's  Digest, 
vol.  ii.  p.  247.  8vo.  ed. 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 

(Ante,  Tol.  i.  p.  1 10.  111.) 

If  a  child  be  stolen  and  sold,  and  the  purchaser  re- 
fuse to  emancipate  him,  he  should  be  liberated  by  the 
magistrate.  But  if  the  master,  who  claims,  alleges  that 
he  purchased  him  from  his  parents,  and  proves  this  to 
the  satisfaction  of  the  magistrate,  he  cannot  be  set  at 
liberty  against  the  will  of  his  owner. 

(Signed) 

Shastree  Nirbhutaram. 


Remark. 
Purchase  from  father  or  mother  is  a  valid  title.    See 
Jagannatha,  2  Dig.  229.  C. 
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BOMBAY. 

Court  of  Adawlut  at  Broach. 

(Ante,  vol.  i.  p.  111.  117.) 

One  received,  during  a  time  of  famine,  into  the  house 
of  another,  and  maintained,  becomes  thereby  the  slave  of 
the  person  who  so  takes  him  in,  not  releasible  by  the 
magistrate.  But,  in  the  instance  before  the  Court,  the 
mistress  (a  dancing  girl)  offering  to  relinquish  the  boy 
in  question,  upon  his  aunt,  the  claimant,  repaying  her 
the  expense  she  has  incurred  on  his  account,  he  may 
be  emancipated,  the  magistrate  being  satisfied  as  to  the 
relationship  of  the  claimant. 

(Signed)  Shastree  Nirbhuyaram. 

Roop  Skunkier. 


Remark. 
This  is  consonant  to  the  passage  of  the  Mitacshara, 
cited  in  Jagannatha's  Digest,  in  commenting  on  a  passage 
of  Nareda,  2  Dig.  vol.  ii.  243.  C. 


VOL.  II. 
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BOMBAY. 

Court  of  Adawlut  at  Broach. 

« 

(Ante,  vol.  i.  p.  111.  112.  117.  118.) 

One  enslaved,  in  consideration  of  maintenance,  on  the 
amount  disbursed  for  him  being  repaid,  should  be  set  at 
liber^ ;  or,  if  stolen,  and  afterwards  sold,  on  the  price  of 
his  keep«  and  the  purchase  money  repaid  with  interest, 
he  should  be  emancipated.  In  the  present  instance,  the 
maintenance  and  price  of  the  boy  in  question  being 
reimbursed,  he  should  be  restored  to  the  claimant. 

(Signed)  Shastuee  Nikbhutaram. 

Roop  Shuxkier. 

Remark. 

According  to  the  Mitacshara,  one  enslaved  by  force, 
and  one  sold  (and  also  one  pledged  or  given)  by  thieves, 
is  released ;  so  is  he  who  saves  his  master's  life.  And 
certain  slaves,  on  relinquishing  maintenance,  and  reim- 
bursement ;  i.  e.  a  slave  maintained  in  a  famine,  and  one 
for  maintenance,  are  emancipated  on  relinquishing  main- 
tenance, and  repaying  so  much  as  has  been  consumed  of 
the  master's  property  from  the  commencement  of  their 
servitude.  But  the  slave  for  debt,  and  one  pledged,  are 
emancipated  by  reimbursement;  that  is,  on  repayment, 
with  interest,  of  the  sum  which  the  owner  received  when 
he  pledged  the  slave,  or  that  which  the  present  owner 
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paid  to  the  former  creditor,  to  redeem  the  slave  from  his 
hands. — See  Yajnyawalcya  and  Mitacshara,  cited  by 
Jagannatha,  2  Dig.  p.  243.  246. 

In  this  case,  it  does  not  appear  under  what  circum- 
stances the  slavery  in  question  arose.  If  by  force,  or 
sale  of  thieves,  it  is  wrong  to  require  reimbursement  of 
maintenance.  C. 
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BOMBAY, 

Court  of  Adawlut  at  Broach. 

(Ante,  vol.  i.  p.  111.  117.) 

A  girl  becoming  a  slave  for  subsistence  is  not  liable  to 
be  sold  by  her  owner  to  another,  without  her  consent; 
and  the  matter  coming  before  the  magistrate,  he  must 
order  her  to  be  released.    The  right  of  sale  is  in  parents. 

(Signed)         Walubhram,  Sastree. 

Reniark. 

A  slave  for  maintenance  is  emancipated  on  relinquish- 
ing that  maintenance,  and  reimbursing  the  master  his 
expenses.  The  right  to  reimbursement  might  be  trans- 
ferred to  another  master ;  but  no  other,  or  greater  right, 
can  be  made  over  to  him  by  sale,  from  the  former 
owner.  C. 
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ZILLA  OF  BELLARI. 

Nov.  4,  1807. 
Hoosany,  v.  Rundagoo. 

(Ante,  vol.  i.  p.  118.) 

The  Plaintiff,  a  daDcing  woman,  states,  that  having 
purchased  from  her  caste  people  for  four  pagodas,  a 
girl  called  Linghee,  she  brought  her  up;  and  that,  on 
her  punishing  her  for  a  fault,  she  quitted  her,  and  has 
since  been  harboured  by  the  Defendant,  who  refuses  to 
give  her  up.  She  accordingly  sues  for  restitution,  and  for 
damages  for  her  detention.  The  Defendant  pleads,  that 
the  girl  came  to,  and  remained  with  him,  of  her  own 
accord,  and  that  he  is  ready  to  redeliver  her  to  the 
Plaintiff,  but  that  she  refuses  to  return. — What  is  the 
law  upon  this  subject? 

Anstver. 

There  is  in  point  of  law,  in  this  respect,  no  distinc- 
tion between  the  girl  in  question  and  any  other  pro- 
perty purchased  by  the  owner,  who  has  a  right  to  re- 
claim it,  if  taken,  or  improperly  withheld  from  her. 
Willingness,  or  a  want  of  it  in  the  girl  to  return,  makes 
no  difference  as  to  the  right  of  the  Plaintiff  to  have  her 
back. 

(Signed) 
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Remarks. 

The  answer  treats  the  question  as  a  simple  one  of 
slavery,  or  of  purchased  property.  In  general,  the  owner 
of  a  slave  shall  recover  his  property  from  the  person  in 
whose  hands  he  or  she  may  be.  But,  ought  courts  of 
justice  to  suffer  themselves  to  be  made  instruments  to  en- 
force prostitution  ?  And  should  not  such  an  abuse  of  an 
owner's  power  over  a  slave,  have  the  effect  of  barring  the 
remedy  at  law  ?  C. 

The  woman  has  a  right  to  reclaim  her  slave,  cer- 
tainly. Tlie  Sastri  seems  to  have  believed  the  plea  of 
the  Defendant,  that  the  girl  refused  to  return ;  otherwise 
he  ought  to  have  given  the  damages  sought  for  the 
detention.  E. 
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ON    INHERITANCE. 


ZILLA  OF  CHINGLEPUT. 
May  10,  1803. 

(Ante,  Tol.  i.  p.  154.) 

To  Pundit  Kistnamachary. 

The  parties  being  the  widows  of  two  undivided  bro- 
thers deceased,  are  disputing  about  the  property  of 
their  respective  husbands.  On  reference  to  the  accom- 
panying papers,  you  will  give  your  opinion  as  to  their 
several  claims. 

Answer. 
Whether  the  estate  possessed  by  the  deceased  bro- 
thers in  their  lifetime  was  inherited  from  their  father, 
or  acquired  by  themselves,  while  living  together,  they 
being  dead,  it  is  divisible  between  their  respective 
widows  in  equal  shares.  Had  it  been  an  estate  acquired 
separately  by  one  of  the  two,  it  would  have  descended 
to  his  widow,  exclusively. 

(Signed)  Kistxaac  achary. 

Remarks. 

Presuming  that   the   brothers  died  successively,  this 
opinion  is  questionable.     The  heir  to  the  brother  who 


h. 
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first  died  was  his  surviving  brother ;  who,  thus  becoming 
sole  owner,  would  be  succeeded  by  his  widow.  Mit. 
on  Inh.  ch.  ii.  sect.  i.  39.  C. 

According  to  the  Mitacshara,  (ch.  ii.  sect,  i.)  the  first 
widow  would  take  her  deceased  husband's  estate  only 
in  the  event  of  its  being  a  separated  share.  But  here 
the  two  brothers  were  unseparatedj  and,  on  the  de- 
cease of  one,  his  widow  was  only  entitled  to  mainte- 
nance, the  brother  being  the  heir.  On  his  decease,  the 
property  with  regard  to  him  having  become  separate, 
by  unity  of  possession,  his  widow  would  succeed  as  his 
heir,  the  other  widow  being  still  entitled,  as  before,  to 
her  maintenance.  D.Q 

(*)  William  Dorin,  Esq.  one  of  the  Judges  of  the  Sudder  Dewmny 
Adawlut,  of  Bengal. 
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ZILLA  OF  CUDDAPAH. 

Veerakah  v.  Veneatanamapah. 

(Ante,  Tol.  i.  p.  134.) 

Case. 

The  Plaintiff  is  a  widow,  whose  husband  died  in 
the  lifetime  of  his  father,  no  division  of  property  be- 
tween the  father  and  son  having  taken  place,  and  the 
son  not  having  acquired  any  in  his  own  right.  The 
Defendant  is  the  father,  and  the  PlaintiflTs  own  family 
are  unable  to  maintain  her. — What  are  her  claims  ? 

Answer. 
Had  the  deceased  left  male  issue,  they  would  have 
inherited  to  their  grandfather  at  his  death,  by  right  of 
representation.  But  no  such  right  vests  in  the  widow. 
She  is  entitled,  however,  to  look  to  the  Defendant,  the 
father  of  her  deceased  husband,  for  maintenance ;  and, 
whatever  she  possesses  as  Stridhana,  is  her  own. 

Remarks. 
Mit.  on  Inh.  ch.  ii.  sect.  i.  and  ii.  C. 

The  opinion  of  the  Pandit  is  correct.  The  widow  is 
heir  to  her  husband  only  where  he  dies  separated  from 
his  coheirs,  as  well  as  without  male  issue.  S. 


mm.. 
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ZILLA  OF  CHITTORE. 
Dec.  17, 1810. 

(Ante,  Tol.  i.  p.  1t24.) 

Case, 

The  Calendar^)  of  a  village  adopted  a  son,  who  mar- 
ried, and  died,  in  the  lifetime  of  his  father.  The  father 
subsequently  died,  having  previously  to  his  death  given 
his  meerassee  in  trust,  for  the  support  of  a  daughter,  a 
sister,  and  the  widow  of  his  deceased  son,  who  were  all 
living  with  him  at  the  time.  And  now  the  daughter-in- 
law  claims  it  as  hers.  The  Pundit  (Ausoory  Alaga- 
singana  Charloo)  reported,  that  the  disposition  by  the 
Calendar  was  a  competent  one,  and  the  claim  set  up  by 
the  daughter-in-law  not  maintainable. 

Remark. 
There  was  nothing  in  the  law  to  prevent  the  man 
disposing  of  his  property  by  gift,  (which  this  trust  is) 
for  the  support  of  the  women,  in  any  manner  he  judged 
proper.  And  even,  had  he  made  no  such  gift,  still, 
according  to  the  doctrine  prevalent  in  the  school  of  the 
Mitacshara,  the  daughter  would  have  inherited,  in  pre- 
ference to  the  son's  widow ;    though  the  author  of  the 

Vayayaniiy  and  a  few  other  writers,  hold  otherwise. 

C. 

(M  The  Calendar,  is  he  to  whom  belongs,  in  villages,  the  function  of  retd* 
ing  ami  expounding  the  Punch-anga,  (compounded  of  puncha,  five,  and 
anga,  members,)  signifying  a  book  treating  on  astrological  subject!,  nnder 
fire  particular  heads.  It  is  the  province  of  Brahmins.  Every  Hindu 
village  has  one,  who  receives,  as  his  compensation,  a  portion  of  the  prodoc* 
which  is  called  his  meerauee.  In  some  villages  it  is  hereditary.  Vid. 
ante,  p.  190. 
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ZILLA  OF  GANJAM. 

(Ante,  Tol.  i.  p.  1^4.) 

Has  a  widow,  whose  husband  died  in  the  lifetime  of 
his  father,  a  right  to  claim  a  share  of  her  father-in-law's 
estate  ?  And,  if  not,  ought  not  she  to  be  maintained  by 
her  mother-in-law,  the  father-in-law  being  dead  ? 

Anstuer. 

It  is  ordained  in  the  Saraswati  Velasa,  and  Smriti 
Chandrica,  in  the  chapter  entitled  Daya  Bhaga,  that  a 
widow,  whose  husband  has  died,  leaving  his  father  sur- 
viving him,  can  have  no  right  to  claim  a  share  of  her 
father-in-law's  estate,  but  only  a  provision  for  her  main- 
tenance. On  the  decease  of  the  father-in-law,  she  must 
continue  to  be  maintained  by  whoever  succeeds  to  his 
property  ;  and,  failing  other  heirs,  it  is  divisible  between 
the  mother  and  daughter-in-law. 

Remark, 

It  is  true  that  a  daughter-in-law  has  no  right  to  claim 
a  share  of  her  father-in-law's  estate  ;  nor  does  there  exist 
any  supposed  case  in  which  she  could  inherit,  or  partici- 
pate in  it.  To  make  such  relation  an  equal  participator 
with  a  wife,  is  very  erroneous.  S. 
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ZILUA  OF  VIZAGAPATAM. 

Julys,  1811. 

(Ante,  vol.  i.  p.  130.) 

A  widow  dying,  left,  surviving  her,  a  brother  and  a 
daughter,  and  the  brother  performed  her  funeral  ceremo- 
nies.— To  whom  does  the  property  belong? 

Answer. 
To  her  daughter  exclusively. 

(Signed) 
Dusky  NARKAiNjSastree. 

Remark. 

The  brother  s  pretensions  were  grounded  on  passages 
of  Hindu  law,  purporting  that  the  succession  to  the 
estate,  and  the  right  of  performing  obsequies,  go  together. 
See  "  Remark"  on  a  cause  before  the  Sudder  Dewanny 
Adawlut  of  Bengal,  No.  14,  of  Cases  before  1605.  See 
also  Mit.  on  Inh.  ch.  ii.  sect.  ii.  6.  C. 
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BOMBAY. 

Court  of  Adawlut  at  Broach. 
May  9,  1808. 

(Ante,  vol.  i.  p.  132.) 

A  person  having  quitted  home,  and  no  intelligence  of 
him  having  been  received  by  his  family,  if  he  was  from 
thirty  to  thirty-five  years  of  age  at  the  time  of  his  depar- 
ture, his  return  must  be  expected  for  twenty-one  years, 
counting  from  the  day  he  set  out.  If  from  forty  to  forty- 
five  years,  he  must  be  expected  for  fifteen ;  if  from  sixty 
to  sixty-five,  for  twelve :  at  the  expiration  of  the  re- 
spective periods,  without  any  certain  account  of  him 
having  been  received,  his  heir  having  performed  three 
chundrayunums^  must  make  an  image  of  his  missing  an- 
cestor, composed  of  twigs  of  the  Pulas  tree,  or  Durba 
grass,  and  burn  it;  after  which,  observing  the  ceremonies 
usual  on  death,  he  may  take  possession  of  his  property  : 
but,  until  the  respective  periods  above  stated  be  passed, 
the  missing  is  the  sole  owner,  nor  can  his  heirs  claim  the 
inheritance. 

(Signed)         Nirbhuyaram,  Sastree. 

Remark. 

Jdtacarna^   quoted    in    the    Nirndydmrita^    declares, 

"One   whose   father   is    absent,  and  of  whom   there   is 

"no    intelligence,   must,    after  fifteen    years,    make   an 

"  image   of  him,   and   perform  his  funeral   rites  in  the 
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"prescribed  form." — The  Gfikyacdricd  is  cited  in  the 
Nirnaya  Sindhu  for  the  following  text :  "  If  he  be  in 
"  the  first  period  of  life,  the  rites  are  directed  after  twenty 
'^  years;  if  he  be  of  middle  age,  after  fifteen;  but,  in 
"  the  latter  period  of  life,  after  twelve.  His  sons  having 
"  performed  three  chandrayanaQ)  fasts,  or  thirty  austere 
"  ones,  must  bum  an  image  of  him  made  of  Cusa  grass, 
"  and  observe  the  mourning  and  other  rites."  C. 


(1)  ChandrayoML,  compounded  of  ckandta,  the  moon,  and  ayana,  motion}  and 
means  lunar  month. 


CHAP.  VI.  239 


ZILLA  OF  GANJAM. 
June  5,  1805. 

(Ante,  Tol.  i.  p.  134.  139.  147) 

The  deceased,  a  Hindu  woman,  possessed  of  land, 
having  left  surviving  her  only  two  nieces,  and  a  grand- 
son of  a  third,  to  whom  does  the  land  descend  ? 

Answer. 

As  between  the  grandson  of  the  deceased  niece,  and 
the  surviving  sisters,  the  grandson  succeeds.  The  two 
who  survived  their  sister,  can  have  no  claim,  having  no 
issue.  It  is  held  in  the  Smriti  Sindheeva,  in  the  chapter 
of  Dai/a  BhagUy  treating  on  woman's  property,  that  a  fe- 
male, having  no  issue,  shall  never  succeed  to  land.  The 
same  is  repeated  in  the  Smriti  Chandrica,  Saraswati 
Vilasa  and  Verderajah. 

(Signed) 
C.  Varadacharloo,  Pandit, 

Remark. 

The  opinion  here  delivered  I  regard  as  very  inaccu- 
rate. See  the  erroneous  doctrine,  that  women  inherit  only 
through  having  male  issue^  controverted  in  the  Mi- 
tacshara  on  Inheritance,  (chap.  ii.  sect,  i.)  Here  the 
right  of  the  grandson  to  succeed,  can  only  be  through  his 
grandmother :  therefore  he  can  have  no  right  to  a  larger 
share,  than  that  to  which  she  could  have  been  entitled. 
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In  fact,  however,  I  think  he  has  no  right  to  any  share. 
The  doctrine  of  representation  does  not  apply  to  the  case 
of  succession  to  the  estate  of  an  aunt,  or  great-great  aunt : 
and  the  right  of  his  grandmother  had  never  vested.  It 
is  worthy  of  consideration,  whether  either  of  the  three 
sisters  could  have  any  at  all  to  succeed  to  the  estate  of 
their  deceased  aunt.  In  the  series  of  heirs,  the  niece 
is  nowhere  enumerated ;  and  my  Pundit  agrees  with  me, 
that  the  estate  of  the  deceased  would  escheat  rather  than 
descend  to  nieces,  and  a  fortiori  to  the  grandson  of  a 
niece.  S. 
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ZILLA  OF  BELLARI. 

May  9,  1807. 
Venkayah,  Gungayah,  and  Chinna  Venkarah. 

V. 

Godummah. 

(Ante,  Tol.  L  p.  ISO.) 

The  Plaintiffs  are  the  sons  of  three  of  five  brothers, 
who  formerly  divided  their  estate.  The  Defendant  is 
the  daughter  of  Nileapah,  one  of  the  other  two,  by  his 
first  wife ;  after  the  death  of  whom  he  took  a  second, 
and  died,  leaving  no  issue  by  the  two  but  the  De- 
fendant, who,  having  married  and  become  a  widow,  the 
second  wife  of  Nileapah,  dying,  left  her  property  to  her, 
consisting  of  gold  and  silver  ornaments.  The  Plain- 
tiffs claim  to  be  entitled  to  it  as  heirs.-^Was  the  gift 
good? 

Amwer. 

It  was  not; — it  not  being  competent  to  the  De- 
fendant to  perform  the  obsequies  of  her  father  s  second 
wife  ;  and  it  is  a  maxim  of  the  Shaster,  that  the  person 
upon  whom  this  duty  devolves,  is  heir.  The  Plaintiffs, 
being  the  late  Nileapah's  fraternal  nephews,  have  on 
this  ground  a  right  to  the  property  in  dispute;  it 
being  moreover  further  declared  in  the  Shaster,  that  a 
fraternal  nephew  is  preferable  to  a  widowed  daughter. 

VOL.  n.  Q 
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The  Defendant  beside,  not  being  the  deceased's  daugh- 
ter, the  property  of  the  deceased  cannot  vest  in  her  by 
inheritance. 

This  opinion^  which  would  be  nearly  correct  accord- 
ing to  the  doctrine  of  Jimuta  Vahana,  does  not  seem  to 
be  so  according  to  that  of  the  Mitacshanu  It  is  not 
a  maxim  of  the  law,  that  he  who  performs  the  obsequies 
is  heir ;  but  that  he  who  succeeds  to  the  property  must 
perform  them.  (3  Dig.  texts  cccclv.  cccclvii.)  The  Mi- 
tacshafa  has  not  hinted  at  any  exclusion  of  a  nMowad 
daughter,  but  only  gives  a  prefereace  to  aa  umaarried 
aae ;  or,  faiimg  sucb,  to  one  who  is  provided  for.  Hie 
Defendant  is  not  the  deceased's  daughter.  Bat  neithar 
are  the  Plaintiflb  her  nq)hews.  Besides,  the  jtardi 
seem  to  have  beea  her  Stridham^  which  ahe  had  fidl 
^wer  to  bestow  as  she  pleased.  €• 


M 
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MADRAS. 
Sudd^i'  D.  Adimlm. 

(Ante,  vol.  i.  p.  146.) 

On  the  death  of  the  Polygar  of  Ramnaad,  he  having 
been  deposed  in  hU  Ufetime  many  yea^s  before,  for 
imputed  rebellion  against  the  Company's  government, 
the  Raniy  his  sister^  through  the  collector  of  the  distnet, 
claimed  to  succeed  to  any  proper^  he  had  left,  she 
havuig,  on  his  deposition,  being  placed  by  the  govern- 
ment on  the  musnud  in  his  stead.  Her  claim  being 
referred  to  the  Pundits  of  the  Sudder,  they  certified  that 
she  was  entitled,  there  not  appearing  to  be  any  other 
claimant. 

Remarks. 

It  does  not  appear  to  be  Jag^annatha's  opinion,  that 
sisters  inherit  in  any  case.  Commentators  on  the  Mi- 
tacshara  allow  the  sister  to  come  in,  on  failure  of  bro- 
thers. This  opinion  is  however  controverted;  Mit. 
on  Inh.  ch.  ii.  sect.  iv.  ^  l.(^)  Perhaps  this  Polygar 
and  family  follow  the  peculiar  customs  of  the  Nairs^ 
&c. ;  and,  in  that  case,  the  sister  would  no  doubt  be  the 
successor,  in  preference  to  any  other  claimant  but  her 
own  son.  C. 

There  was  in  this  case  another  claimant,  who,  under 
a  decree  of  the  Court,  has  since  succeeded,  not  merely  to 

^1>S«»M.  Rimaoo  «.  Jc«  Raiuim.  Bengml  lUp.  «iiu  1805»  p.  8 

«2 
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the  personal  effects  of  the  deceased,  but  to  the  Zemin- 
dary,  to  the  exclusion  of  the  adopted  son  of  the  Rani. 
This  was  the  daughter  of  the  Zemindar.  The  applica- 
tion for  the  old  Shetupat'is  effects,  made  through  the 
collector,  was  a  manoeuvre  of  the  Rani  to  establish  her 
claim  to  the  succession,  and  consequently  to  the  right 
of  adoption,  by  getting  possession  of  her  brother's 
effects,  and  performing  his  funeral  ceremonies.  E. 

The  abstract  question  is,  whether  the  Hindu  law  ac- 
knowledges the  sister  as  an  heir :  and  I  am  inclined  to 
believe  that  it  does  not.  S. 


C  'J-j 
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MADRAS. 

Sudder  Dewanny  Adawlut. 

(Ante,  vol.  i.  p.  146.) 

Ramoo^  serving  in  the  Circar  of  Maha  Tauker,  bad 
two  sons ;  Kishn  and  Bramah.  Kishn  had  a  son  named 
Lakshuman,  and  Bramah  one  named  Bishn.  At  the  death 
of  Ranioo,  in  1779,  he  left  surviving  him  Kishn,  Lakshu- 
man^  and  Bishn,  Bramah  the  father  of  Bishn  having  died 
in  the  lifetime  of  Ramoo.  After  Ramoo  s  death,  Maha 
Tauker  having  settled  the  accounts  respecting  his  arrears 
of  pay,  delivered  a  Caramamah  for  the  balance  (Rup. 
22,937^)  to  Lakshuman,  the  son  of  Kishn,  v^ho  took 
upon  himself  to  sell  it,  his  father  Kishn  and  his  cousin 
living  at  the  time.  The  rest  of  the  property,  left  by  the 
deceased,  came  into  the  possession  of  Kishn  and  Lakshu- 
man. Kishn  is  since  dead,  as  is  also  Bishn,  leaving  a 
sister.  The  question  is,  as  to  the  sale  by  Lakshuman  of 
the  Caramamah,  vtrithout  the  consent  of  his  father  Kishn, 
or  his  cousin  Bishn, — whether  it  was  valid  ? 

Answer. 

It  was  not  competent  to  Lakshuman  to  obtain  and  dis- 
pose of  the  Caramamah  in  question,  without  the  privity 
of  his  father  and  cousin,  living  at  the  time. 

The  sister  of  Bishn  has  no  claim  upon  the  estate  of 
Ramoo* 

(Signed)  Vinjkatasa,  Sastret. 
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Remark. 

The  doctrine  of  the  Mitacshara,  that  an  unmarried 
daughter  shall  receive  from  the  sons  out  of  the  father's 
estate  a  fourth  of  what  would  have  been  her  allotment 
had  she  been  male,  is  contrary  to  that  of  other  writers  : 
but,  admitting  that  it  should  regulate  the  present  case, 
what  woutd  be  the  right  of  Bishn*s  sister?  On  the  death 
of  their  father  Bramah,  out  of  his  moiety  of  Ramoo's 
estate,  the  unmarried  daughter  would  be  entitled  to  one 
fourth  of  what  her  portion  would  be  were  she  male; 
u  e.  she  would  take  one  sixteenth  of  the  estate  men- 
tioned.    But  if  she  be  to  share  as  a  sister  of  Lakshuman, 
her  allotment  would  be  one-fourth.     It  would,  however, 
be  incongruous  to  allow  this;   indeed,  were  the  prin- 
ciple admitted,  she  might  possibly  have  to  receive  a 
smaller  share  than  that  to  which  she  is  entitled  in  right 
of  her  father.     Thus,  had  Lakshuman  six  unmarried 
sisters,  her  portion  would  be  only  a  thirty-second.     On 
the  whole,  it  appears  to  me,  that  a  larger  specific  share 
than  a  sixteenth  cannot  be  assigned  to  Bishn*s  sister, 
without  regarding  her  as  heir  to  that  person ;  but  this  slie 
eertainly  is  not.  S. 
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BOMBAY- 

Court  of  Adawlut  at  Broach.  . 

The  magUtrate  shall  nevef  tscke  the  property  of  i 
Brahmin:  so  says  Menu.  Accordingly,  in  the  case  of 
Lala  the  deceased,  leaving  no  heirs,  but  property,,  the 
magistrate  must  cause  it  to  be  expended  in  performance 
of  his  funeral  rites. 

See  Mitacshara,  on  Inheritance,  ch.  ii.  sect.  vii.  5. 

C. 

Right — but  the  Sastree  might  have  stated  what  was 
to  be  done  with  the  suipltii^,  itfter  performing  the  funeral 
rit^.  The  IftiT  risferred  to  applies  to  a  ttai  Mndmian^ 
not  to  one  merely  reputed  as  such.  To  ascertain  what  a 
real  one  is,  see  the  Mitacshara ;  and  2  Dig.  12i.Q) 

(1)  See  alio  p.  510^  of  lit  to],  of  this  work. 
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BOMBAY. 
Court  of  Adawlut,  at  Broach. 

(Ante,  ToL  i.  p.  150.) 

If  a  Vanaprastha  (^)  dies,  his  Attchary^  or  spiritual 
guide,  is  heir  to  his  property.  If  a  Yati  (^  dies,  his 
Shishya  Q)  succeeds.  On  the  death  of  a  Brumacharee(^) 
whatever  he  leaves  is  inherited  by  his  Dhurm  Brata^ 
or  fellow-worshippers.  The  report  of  the  Pandits,  pro- 
ceeds to  establish  the  right  of  the  claimants  to  succeed 
in  the  case  in  question ;  from  their  blood-connexion  with 
the  deceased  as  nephews,  in  addition  to  tlieir  religious 
one. 

(Signed)  Sastree  Nirbhuyarah. 

Roop  Shunkier. 

Remarks. 
See  Mitacsh.  on  Inh.  ch.  ii.  sect.  viii.  2.  6.  C. 

The  opinion  is  right ;  except  that  there  was  no  neces- 
sity, after  having  shewn  that  D.  and  H.  Vijaya  succeeded 
as  pupils  of  the  Dharma  Brata  of  the  deceased,  to  sub- 
stantiate their  claim  further,  by  producing  them  as  his 
nephews.  This  circumstance  could  add  nothing  to 
^their  right;  and  the  proof  of  it  therefore  was  super- 
fluous. E. 

(1)  Compounded  of  vana,  k  forett,  and  prostAa,  a  rock;  an  which  ht 

bis  life  in  the  practice  of  aosteritiei. 
(t)  A  Sanyasie,  or  mendicant. 
(3)  The  most  religions  of  hii  pupili. 
(i)  A  professed  student  of  theology. 
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This  seems  to  agree  with  the  passages  quoted  from 
the  Mitacshara ;  that  is  to  day,  so  far  as  spiritual  rela- 
tionship goes.  It  is  to  be  hoped,  that  the  property  of 
persons  of  this  description  is  infinitely  small.  D. 

The  heir  of  the  Vanaprastha^  or  hermit,  in  the  first 
instance,  is  the  spiritual  brother,  and  not  preceptor. 
Several  cases  of  succession,  amongst  Sanyasis,  have  been 
decided  by  the  Sudder  Dewanny  Adawlut.  See  parti- 
cularly Gunes  Gir  v,  Amica  Gir,  Beng.  Rep.  p.  145.     S. 
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Copy  of  a  Paper  in  the  hand-writing  of  the  late 

Sir  William  Jones. 

(Ante,  Tot.  a.  p.  151.) 

In  all  classes,  if  a  man  die  without  male  isaue,  the 
following  is  the  canon  of  inheritance ;  and,  on  failure  of 
the  first  named,  the  next  in  order  inherits* 

The  wife,  the  daughters,  the  parents,  the  brothers,  the 
son  of  a  brother,  the  kinsmen  within  the  seventh  degree, 
the  more  distant  kinsmen,  the  pupil,  the  fellow-student 

Vishnu. — ^The  estate  of  a  man,  who  leaves  no  male 
issue,  goes  to  his  wife ;  if  he  leaves  no  wife,  it  goes  to  his 
daughter;  if  he  leaves  no  daughter,  it  goes  to  his  grand- 
sons, to  his  father,  and  then  it  goes  to  his  mother. 

2d  Yajnyau, — Of  a  perpetual  student  in  theology,  of 
an  anchorite,  and  of  a  hermit,  (who  are  all  civilly  de- 
ceased,) the  heirs  are,  in  order,  the  virtuous  pupil,  and 
the  brother  in  study,  or  he  who  has  had  the  same  pre- 
ceptor. 

On  the  rights  of  the  widow. 

Menu. — If  the  husband  has  been  a  coheir,  and  died 
before  partition,  his  brother,  and  the  next  in  order,  inhe- 
rit his  undivided  share ;  but  his  wife  takes  all  his  divided 
property. 

Jimuta  Vahana. — Whether  his  estate  was  divided  or 
undivided,  fixed  or  moveable,  his  widow  inherits  it  So 
Raghunaudhana  Sri  Crishna,  and  others,  very  properly 
make  no  distinction,  where  the  legislators  have  made 
none. 
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Yajnyawalcya. — ^Widows  are  declared  to  have  a  mere 
UMifructuary  inheritance  in  the  estate  <>f  their  deceased 
lords,  and  they  roust  by  no  means  alien  or  waste  it,  except 
for  the  necessaries  of  life. 

They  may  however  give  part  of  it  to  a  virtuous  priest, 
through  affection  for  their  lords,  in  order  to  perform  re- 
ligious rites  for  his  soul. 

Vrihaspati. — In  the  Veda,  in  the  written  codes  of  law, 
and  by  the  immemorial  usage  of  men,  the  wife  is  de- 
^red  by  the  wise  to  be  half  of  her  husband's  body ; 
sharing  equally  with  him  the  fruit  of  good  or  bad  con* 
duct.  As  long  as  the  wife  lives,  half  his  body  is  alive, 
though  the  other  moiety  may  have  perished ;  and,  while 
half  of  his  body  subsists,  who  else  can  inherit  the  wealth? 
Even  though  his  kinsmen  exist,  his  father,  mother,  and 
brother,  by  both  parents,  yet  if  he  die  without  male  issue, 
by  males  in  the  third  degree  his  widow  shall  inherit  his 
estate. 

Mr.  Justice  Jones,  after  quoting  Mr.  Halhed's  com-- 
pilation,  chap.  ii.  sect  xii.  read  his  own  translations  of 
the  original  text,  from  which  the  first  words  in  that  sec- 
tion of  Mr.  Halhed  8  book  are  taken.  Sir  William  Joneses 
version  of  them  runs  thus: — "After  the  civil  or  religious 
**  death  of  the  father,  although  the  sons  have  an  abso- 
"  lute  right  to  his  property,  yet,  while  their  mother  lives, 
"  it  is  illegal  to  divide  that  property." 

Sir  William  observed,  that  the  word  which  he  has  ren- 
dered illegal,  is  -  -  -  -,  which  seems  to  be  equivalent  to 
inqfficiosus  in  Latin,  and  to  import  something  more  than 
not  rightj  or  deceniy  which  is  Mr.  Halhed's  phrase.     It 
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means  inconsistent  with  civil  and  religious  duty.  Sir 
William  Jones  then  read  his  own  translation  of  an  «x* 
tract  from  the  sacred  text  of  Menu  (so  he  writes -the 
name).     It  is  in  these  words : — 

"  After  the  death  of  both  father  and  mother,  the  bro- 
^^  thers  meet)  and  equally  divide  the  paternal  inherit- 
"  ance.  While  the  parents  live,  they  are  not  masters 
"of  it."  Gloss. 

Ftom  this  text  it  appears,  that  the  brothers  of  the  whole 
blood  must  divide  the  father's  estate,  after  the  death  of 
both  parents;  that  they  cannot,  at  their  own  pleasure, 
divide  it,  while  the  mother  is  living,  but  that  a  legal  divi- 
sion may  be  made  with  her  assent.  If  they  are  desirous 
of  living  together  undivided,  the  eldest  brother  (being 
of  ability  to  transact  business  and  keep  house)  shall  take 
her  whole,  and  the  other  brothers  shall  live  under  him, 
as  under  their  father.  So  is  the  text  of  Menu :  "  The 
"  eldest  brother  shall  take  entire  possession  of  the  pater- 
**  nal  estate,  the  others  shall  live  under  him  as  under  the 
«  father." 
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By  S'rIcrishn'a  Tarca'lanca'ra. 

Extracted  from  Mr.  Golebrooke*s  translation  of  the 

Mitacshara,  p.  224. 

(Ante,  vol.  i.  p.  148.) 

The  order  of  succiession  to  the  property  of  a  deceased 
man,  is  this.     First,  the  son  inbfsrits;  on  failure  of  him, 
the  son's  son ;  in  his  default,  the  son's  grandson.     How- 
ever, a  grandson  whose  father  is  dead,  and   a  great- 
grandson   whose  father  and  grandfather  are  deceased, 
inherit  at  once  with  the  son.     On  failure  of  descendants 
down  to  the  sons  grandson,  the  wife  inherits:  an(lshe, 
having  received  her  husband's  heritage,  should  take  the 
protection  of  her  husband's  family  or  of  her  father's,  and 
should  use  her  husband's  heritage  for  the  support  of  life, 
and  make  donations  and  give  alms,  in  a  moderate  degree, 
for  the  benefit  of  her  deceased  husband ;  but  not  dispose 
of  it  at  her  pleasure,  like  her  own  peculiar  propei^y. 
If  there  be  no  widow,  the  daughter  inherits ;  in  the  first 
place,  a  maiden  daughter ;  or  on  failure  of  such,  an 
affianced  daughter:   but,  if  thjere  be  none,  a  married 
daughter :  and  she  may  be  one,  who  has,  or  is  likely  to 
have,  male  issue ;   for  both  these  inherit  together :   but 
one  who  is  barren,  or  who  is  become  a  widow  having  no 
male  issue ;    is  incompetent  to  inherit.     On  failure  of 
the  married  daughter,  a  daughter's  son  is  heir.     If  there 
be  none,,  the  father^  succeeds ;  or,  if  he  be  dead,  the 
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mother.  If  she  be  deceased,  a  brother  is  the  successor. 
In  the  first  place,  the  uterine  (or  whole)  brother ;  if  there 
be  none,  a  half  brother.  But,  if  tlie  deceased  lived  in 
renewed  coparcenery  with  a  brother,  then,  in  case  of  all 
beings  at  the  whole  blood,  the  associated  whole  bfoCher 
is  heir  in  the  first  instance ;  but,  on  fitilure  of  him,  the 
unassociated  whole  brother.  So,  in  case  of  all  being  of 
the  half  blood,  the  associated  half  brother  inherits  in  the 
fii9t  ptaee,  and  on  feihire  of  him  the  miassociated  half 
brother.  But,  if  there  be  an  associated  half  brother  and 
an  unassociated  whole  brother,  then  both  are  equal  hem. 
In  default  of  brothers,  the  brother's  son  is  the  successor. 
Here  also  a  nephew  of  the  whole  blood  inherits  in  the 
irst  instance  ;  and  on  hilme  of  such^  the  nephew  of  die 
half  blood ;  bat,  in  case  of  re-union  of  coheirs,  and  on  the 
supposition  of  all  being  of  the  wiiole  blood,  the  asso- 
ciafted  son  of  the  whole  brother  is  in  the  first  place  heir; 
and,  on  failure  of  him,  the  unassociated  nephew  of  the 
whole  blood :  or,  on  the  supposition  of  all  being  of  the 
half  blood,  the  associated  nephew  of  the  ha}f  blood,  is 
the  first  heir ;  and,  on  failure  of  him,  the  unassociated 
nephew.  But,  if  the  son  of  the  whole  brother  be  sepa* 
rate,  and  the  son  of  the  half  iMrother  associated,  both 
inherit  together,  like  brothers  in  similar  cireumstanoei. 
If  there  be  no  brother's  son,  the  brother's  grandsen  is 
heir.  Here  likewise  the  distinction  of  the  whole  blood 
and  half  blood,  and  that  of  re-united  parcenery  and  dis- 
joined parcenery,  must  be  understood.  On  failure  of 
the  brother's  grandson,  the  father's  daughter's  son  is  the 
successor :  whether  he  be  the  son  of  the  sister  of  the  whole 
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Uoodi  or  the  ion  of  a  ai$ter  of  the  half  blood.  (^)  If  then 
be  Done,  the  father  s  own  brother  is  heir ;  or  in  default  of 
such)  the  fair's  half  toother.  On  failure  of  these,  the 
succession  devolirea  in  order  on  the  son  of  the  father's 
whole  brother,  on  the  son  of  his  half  brother,  on  the 
grandson  of  his  whole  brother,  and  on  the  grandson  of 
his  half  brother.  In  default  of  these,  the  paternal  grand* 
fathers  daughter's  son  inherits;  and,  in  this  instance 
abo,  whether  he  be  son  of  the  father's  own  sister  m  sob 
of  the  father's  half  sister:  and,  in  like  mann^,  [the 
whole  blood  and  half  blood  inherit  alike,]  in  the  subse<- 
quent  instance  of  the  succession  devolvii^  on  the  scm  of 
the  great  grand  fatherls  daughter.  On  failure  of  these 
heirs,  the  paternal  grandfather  is  the  successoir.  If  he 
be  dead,  the  paternal  grandmother  inherits.  If  she  be 
deceased,  the  paternal  grandfather's  own  brother,  his 
half  brother,  their  sons,  and  grandsons,  and  the  great 
grandfather's  daughter's  son  are  successively  heirs.  On 
failure  of  all  such  kindred,  who  present  oblations  in 
which  the  deceased  owner  may  participate,  the  succession 
devolves  on  the  maternal  uncle  O  and  the  rest,  who 
present  oblations  which  the  deceased  was  bound  to  offer. 
In  de&ult  of  these,  the  heritage  goes  to  the  son  of  the 
owner's  maternal  aunt.  Or,  failing  him,  it  passes  suc- 
eessively  to  the  son    and   grandson  of   the    maternal 


(1)  The  son  of  the  proprietor's  own  iMter,  and  tho  ton  of  hit  half  niter,  haTe 
an  equal  right  of  inheritance;  according  to  A'cHA'arA,  CbuVa'mav'i, 
S'aicaliHKA.  Crama^mngraka, 

(t)  The  maternal  grandfather  inherits  before  his  son  the  matenal  uncle, 
according  to  the  Ddyafttwm  of  Raohvkaicoava  aad  Criiwa  mmgrnhm  of 
S'RlcalBiiKA.     See  also  3  Dig.  6t9. 
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uncle.(')  On  failure  of  these,  the  right  of  inheritance 
accrues  to  the  remote  kindred  in  the  descending  line^ 
vrho  present  the  residue  of  oblations  to  ancestors  with 
whom  the  deceased  owner  may  participate;  namely,  to 
the  grandson's  g^ndson,  and  other  descendants  for  three 
generations  in  succession.  In  default  of  these,  the  inhe- 
ritance returns  to  the  ascending  line  of  distant  kindred, 
by  whom  oblations  are  offered,  of  which  the  deceased 
owner  may  partake;  namely,  to  the  offspring  of  the 
paternal  grandfather's  grandfather  and  other  ancestors, 
in  the  order  of  proximity.  On  failure  of  these,  the  suc- 
cession deyolves  on  the  SamanSdaeas^  or  kindred  allied 
by  a  common  oblation  of  water.  In  default  of  them,  the 
spiritual  preceptor  is  heir ;  or,  if  he  be  dead,  the  pupil ; 
or,  failing  him,  the  fellow-student  in  theology.  If  there 
be  none,  the  inheritance  devolves  successively  on  a  per- 
son bearing  the  family  name,  and  on  one  descended  from 
the  same  patriarch,  in  either  case  being  an  inhabitant  of 
the  same  village.  On  failure  of  all  relatives  as  here  spe- 
cified, [the  property  devolves  on  Brahmarias  learned  in 
the  three  Vidas  and  endowed  with  other  requisite  qua- 
lities :(*)  and,  in  default  of  such,]  the  king  shall  take  the 
escheat,  excepting  however  the  property  of  a  Br&kmafia. 
But  the  priests,  who  have  read  the  three  Vidas  and  pos- 
sess the  other  requisite  qualities,  shall  take  the  wealth  of 
a  deceased  Brihmarfa, 

So  the  goods  of  an  anchoret  shall  devolve  on  another 
hermit,  considered  as  his  brother,  and  serving  the  same 

(1)  See  the  note  nabjoined  to  this  lammary. 
(t)  Cramm-utngmKa. 
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holy  place.  In  like  manner  the  goods  of  an  ascetick 
shall  be  inherited  by  his  virtuous  pupil :  and  the  pre- 
ceptor shall  obtain  the  goods  of  a  professed  student.  But 
the  wealth  of  a  temporary  student  is  taken  by  his  father 
or  other  heir.  Such  is  the  abridged  statement  of  the 
law  of  inheritance.     S'rIcrKshn'a. 

Remark  by  the  Translator. 
,  The  son  and .  grandson  of  the  maternal  uncle  ought  to 
precede  the  son  of  the  maternal  aunt,  by  the  analogy  of 
the  rule  of  inheritance  on  the  father's  side.  But  three 
collated  copies  of  S'rIcrIshn'a's  commentary  agree  in 
stating  the  order  of  succession  as  here  exhibited.  On 
the  other  hand  the  same  author  in  his  original  treatise 
on  inheritance,  entitled,  Crama-Sangrahay  exhibits  the 
succession  on  the  mother  s  side  in  the  following  order : 
**  First  the  maternal  grandfather ;  next  the  maternal 
•*  uncle ;  then  the  maternal  uncle's  son ;  after  him,  the 
^*  maternal  uncle's  son's  son ;  and  subsequently  the 
"  maternal  grandfather's  daughter's  son ;  [on  failure  of 
*^  these,  the  maternal  great  grandfather,  his  son,  his  son's 
'^  son,  his  son's  grandson,  and  his  daughter's  son :  again, 
"  on  failure  of  these,  the  maternal  grandfathers  grand- 
*^  father,  his  son,  his  son's  son,  his  son's  grandson  and  his 
*'  daughter's  son.]"(^)  It  must  be  remarked,  however,  that 
the  text  of  S'ricrKshn'a's  treatise,  according  to  some  copies 
of  it,  interposes  the  mother's  sister's  son  between  his 
maternal  uncle  and  his   son.      But  that   is  an  evident 


(1)  That  part  of  the  text  which  is  enclosed  between  crotchets  is 
wanting  in  some  copie»  of  the  Crama-unfraha, 

VOL     II.  R 
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mistake  ;  for  the  mother's  sister's  son  is  the  same  with  tht 
maternal  grandfather's  daughter's  son,  who  is  placed  bj 
the  same  author  after  the  maternal  uncle's  grandson. 

The  author  of  the  Ddya-nirrl aya  states  the  succession 
differently  :  viz.  '^  First  the  maternal  uncle ;  then  the 
'^  maternal  uncle's  son  ;  next  the  maternal  grandfather; 
''  after  him,  the  mother  s  sister's  son ;  subsequently  the 
''  maternal  uncle's  son's  son ;  and  lastly,  the  maternal 
''  great  grandfather."  He  gives  reasons  founded  on  the 
number  of  oblations  deemed  beneficial  to  the  deceased 
owner. 

JagannaVha  tarcapancha'nana  intimates  the 
opinion,  that  the  son  of  a  son's  daughter,  or  of  a  grand- 
son's daughter,  or  of  a  niece,  or  of  a  nephew's  daughtef, 
are  entitled  to  the  succession  before  the  maternal  grand- 
father. (Digest  of  Hindu  Law,  vol.  iv.  p.  230;  or 
vol.  iii.  p.  629,  8vo.  ed.) 

I  find  nothing  else  upon  the  subject  in  other  writers 
of  the  Bengal  school;  and  amidst  this  disagreement 
of  authors,  I  should  be  inclined  to  give  the  preference 
to  the  authority  of  S'liicaYsHN'A's  Cramasangraha ; 
because  the  order  of  succession  on  the  mother's  side^ 
as  there  stated,  follows  the  analogy  of  the  rule  of  inhe- 
ritance on  the  father's  side.  C. 


CHAP.  VII.  259 


APPENDIX  TO  CHAP.  VII 


ON     DISABILITIES     TO     INHERIT. 


ZILLA  OF  BELLARI. 
Santummah,  v.  Tippunnah. 

(Ante,  Tol.  i.  f.  f44.) 

The  Plaintiff,  in  her  petition,  states  that  she  gave  her 
daughter  in  marriage  to  the  son  of  the  Defendant ;  who^ 
using  her  ill,  the  girl  threw  herself  into  a  well,  and  was 
drowned :  upon  which  she  prays  that  a  sum  given  by  her 
to  her  daughter,  as  a  marriage  portion,  may  be  returned. 
The  Defendant,  in  his  answer,  submits  that  if  the  parents 
of  a  young  woman  make  her  any  present  on  her  marriage, 
it  is  customary  to  return  it  at  her  death,  if  she  leave  no 
male  issue ;  but  that,  as  the  girl  in  question  left  a  son, 
the  action  is  not  maintainable.  The  Plaintiff,  in  her 
reply,  admits  that  had  her  daughter  died  a  natural  death, 
it  would  have  been  so ;  the  property  in  question  would 
have  vested  in  her  son :  but  insists  that  the  circumstances 
of  her  death  make  the  difference,  and  that  the  portion 
should  be  restored.  You  are  therefore  directed  to  say, 
whether,  according  to  the  Sastra,  the  Plaintiff  is  entitled 
to  recover  the  sum  claimed  by  her,  or  not  ? 

Answer. 
Vrihaspati  and  Yajnyawalcya.  both  declare,  that  any 
property  that  has  been  given  to  a  woman  in  marriage  de- 

r2  rf 
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scends  to  her  issue.  The  girl  in  question,  having  caiH' 
mitted  some  crime  in  her  former  state  of  existence^  has 
been  punished  in  this,  by  dying  a  violent  death.  The 
property  notwithstanding  given  to  her  by  her  mother 
vests  in  her  son. 

(Signed)  Runga  Chary,  Pundit. 

Remark. 

There  is  no  colour  for  pretending  that  the  woman's 
suicide  altered  the  rule  of  succession.  C. 
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ZILLA  OF  CANARA. 
Dec.  22,  1809. 

(Ante,  vol.  i.  p.  93.  156.  160.) 

Hebangoola  Puttiah,  an  inhabitant  of  the  village  of 
Voopenacandoor,  in  the  district  of  Hoonadapooram, 
having  been  expelled  from  his  caste  by  his  caste  people, 
for  adultery  with  a  woman  of  a  low  tribe,  and  being 
deemed  in  consequence  among  them  as  one  dead,  his 
wife  and  children  have  come  to  obtain  expiation  for  them- 
selves.— ^What  is  the  prescribed  expiation,  according  to 
Sdstra? 

Answer. 

If  one  be  dead  in  law,  in  consequence  of  having  com- 
mitted some  vile  act,  the  Dharma  Sastra  prescribes  to  his 
wife  and  sons,  for  expiation,  gifts  of  cows,  in  the  name  of 
the  deceased,  according  to  their  ability,  with  ten  thou- 

« 

sand  repetitions  of  the  Gayatri ;  a  thousand  and  seven 
HomahSj  with  prayers,  and  sacrifice  to  Narayana;  and, 
according  to  circumstances,  rice,  and  Datchanay  and  betel 
should  be  served. 

Remarks. 
'^  According  to  a  passage  cited  in  the  Nimeya  Sindhu^ 
if  a  man  die  expelled  from  his  caste,  his  heir  should  per- 
form sixteen  prajapatya ;  (penance)  but,  if  he  leave  no 
issue,  his  successor  must  perform  ninety  Cuchhray  or 
penances  termed  severe  ;  (see  Menu,  ch.  xi.)  after  whicb^ 
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the  obsequies  of  the  deceased  are  to  be  performed.    This 
appears  then  to  be  an  atonement  for  a  deceased  sinner 
not  an  expiation  for  the  wife  and  sons ;  who  do  not  for- 
feit caste  for  his  sin,  unless  they  continued  to  associate 
with  him,  in  which  case  the  expiation  would  be  different/' 

C. 

^'  I  do  not  see  what  a  court  of  justice  has  to  do  with 
any  payaschityQ)  further  than  to  ascertain  that  it  has  been 
duly  performed,  when,  as  in  cases  similar  to  this,  suc- 
cession to  property,  or  other  civil  right,  may  d^ 
upon  it"  B. 

(1)  .^iBpicKon. — It  fonnttbe  labjectof  the  third  Cuida  of  ^nKfon^Bul 
law  book.    See  Preface  to  thie  work»  p.  zi. 


I .  ^  I  t 
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ZILLA  OF  COMBACONUM. 
March  23,  1809. 

(Ante,  vol.  i.  p.  99,) 

la  a  case  involving  a  question,  how  far  thQ  carpQUtera, 
iron-smiths,  and  goldsmiths  were  entitled  to  perform  their 
rites  and  ceremonies  with  the  forms  of  the  Veda,  and  to 
read  the  Veda; — upon  which  the  Pundit  referred  to, 
holding  them  to  be  of  the  spurious  tribes  enumerated 
by  Menu,  (ch.  x.  v.  6.  40.)  denied  their  claim ; — ^the 
case  and  opinion  gave  occasion  to  the  following 

Remarks. 
The  study  of  the  Veda,  by  the  2d  and  3d  tribes  is 
disused ;  but  it  is  not  forbidden  to  them. — It  is  prohi- 
bited to  the  Sudra.  C. 

This  appears  to  me  not  to  be  a  case  for  a  court  of  jus- 
tice.— It  is  not  a  question  of  Caste,  but  of  Religion; 
arising  out  of  the  peculiar  situation  of  the  Carmala^  or 
workers  in  wood,  stone,  and  metal,  in  the  districts  adja- 
cent Madras.  The  five  tribes,  of  which  they  are  com- 
posed, were  formerly  Lhigad^hariSy  and  their  Gurus 
were  Pundarums.  A  few  years  ago,  at  the  persuasion  of 
some  missionary  Brahmin  (whose  name  I  do  not  now 
recollect),  some  of  them  thought  proper  to  change  their 
religion.  Divesting  themselves  of  the  Linganiy  and  being 
duly  invested  with  the  Brahminical  thread  as  Vaisyas, 
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they  left  their  Tantras^  and  betook  themselves  to  the 
Vedas,  and  have  ever  since  acknowledged  the  Brahmins 
as  their  Gurus. 

How  can  any  of  these  circumstances  be  brought  into 
a  court  of  justice  ?  Where,  in  all  the  books  of  Hindu 
law,  is  a  sentence  to  be  found,  from  which  interference 
in  matters  of  conscience  can  be  inferred  ?  £. 
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ZILLA  OF  BELLARI. 

Feb.  6,  1809. 
Dacker  Bace,  v.  Ulkupah  and  Jangee. 

(Ante,  Tol.  i.  p.  16r.) 

This  action  is  brought  by  the  Plaintiff,  (a  female,)  on 
the  ground,  that  the  Defendants^  disclaiming  her  as  be- 
longing any  longer  to  her  caste,  had  refused  to  eat  with 
her ;  and  she  lays  her  damages  for  the  injury  to  her  cha- 
racter at  thirty  rupees.  Supposing  the  charge  substan- 
tiated, what  is  to  be  the  consequence^  according  to 
the  law  ? 

Answer. 

If  any  one  of  the  Plaintiff's  caste,  that  have  been  ac- 
customed to  eat  with  her,  refuse  without  just  cause  to  do 
so  any  longer,  they  are  liabhs  to  punishment,  according  to 
the  circumstances  of  the  case. 

Remarks. 
A  passage  of  Catyayana  provides,  that  if  one  who 
ought  to  associate  at  meals  with  another,  refuse  to  do  so, 
without  sufficient  cause,  he  shall  be  fined.  C. 

Perhaps  this  was  the  only  mode  of  bringing  the  case 
into  the  Zilla  Court,  the  regulations  not  providing  for  an 
appeal  from  the  decision  of  the  caste.  The  answer  of  the 
Pundit  is  right.  The  Defendants,  if  guilty  of  the  acts 
imputed  in  the  plaint,  are  liable  to  punishment  by  the 
magistrate,  not  in  damages  to  the  individual.  The 
Hindu  law  knows  nothing  of  discretionary  damages.     E. 
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ZILLA  OF  CHITTORE. 

Jan.  5, 1809. 

(Ante,  Tol.  i.  p.  156. 161. 169. 186.> 

If  a  Hindoo  be  alleged  to  have  committed  an  act,  for 
which  he  is  liable  to  be  expelled  hia  caste,  how  is  he  to 
be  tried  ?  To  whom  does  it  belong  to  pass  sentence  upon 
him?  Can  his  caste  eat,  or  continue  their  intercourae 
with  him,  pending  their  inquiry  ? 

Answer  of  the  Pundit. 
If  there  be  no  witness  to  the  conduct  imputed,  the 
party  must  be  examined  on  oath.  The  examination 
commences  with  the  priest,  the  relations  of  the  party, 
and  the  caste  collectively ;  and  whatever  crime  they  find 
him  to  have  committed,  it  is  to  be  referred  to  the  Sas- 
trees  ;  and,  upon  their  being  satisfied,  the  accused  is  to 
sufier  such  penance  as  they  may  decree.  If  he  submits 
and  suffers  accordingly,  he  is  to  be  restored  to  his  caste ; 
or  rather,  he  is  not  to  be  expelled  from  it.  If  he  resists, 
and  refuses,  the  priest,  with  his  relations,  should  remon- 
strate, and  urge  him.  If  he  still  persists  in  his  refracto- 
riness, reference  should  be  made  to  the  sovereign,  and  his 
funeral  rites,  with  breaking  of  pots,  be  solemnised  for  him, 
the  same  as  though  he  were  dead ;  and  all  intercoune 
with  him  discontinued,  at  the  peril  of  him  who,  uoder 
such  circumstances,  continues  any.  If  he  agrees  to 
submit,  a  pot  of  water  being  put  into  his  hand,  he  shoald, 
without  reproach,  be  directed  to  offer  grass  to  a  cow ; 
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the  cow  grazes  on  the  grass,  he  is  to  be  received ;    if 
otherwise,  he  must  undergo  repeated  expiation.^ 

Remarks. 

'^  In  many  of  the  cases  stated  in  the  passages  quoted, 
the  persons  described  are  not  excluded  from  society  at 
meals :  in  others  they  are  expelled  from  the  society  of  die 
caste,  and  none  can  associate  with  them  at  meals,  without 
themselves  incurring  risk  of  expulsion."  C. 

The  law  referred  to  is  now  abrogated ;  and  the  Pandit 
might  have  saved  himself  the  trouble  of  quoting  it.  The 
words  of  abrogation  are  express ; — "  in  the  Caliyuga^  each 
bears  his  own  sin ;"  and  contamination,  therefore,  does  not 
follow  association  with  the  excommunicated. 

As  to  the  principal  point,  what  is  generally  under- 
stood among  Europeans  by  the  expression  of  ^'  turned 
out  of  caste,"  has  no  legal  existence  among  the  Hindoos ; 
that  is,  there  cannot  be  by  law  at  the  present  day  any 
positive  and  final  rejection  from  caste,  though,  no  doubt, 
frequent  instances  occur,  in  which  the  power  is  arbitrarily 
usurped  by  caste  assemblies. 

The  opinion  of  the  Pundit  is  good,  so  far  as  it  goes, 
according  to  the  old  law ;  but  it  does  not  answer  the  whole 
of  the  judge's  question,  '^In  what  maimer  is  it  to  be  tried, 
and  who  is  to  pass  judgment?"  The  Hindu  law  recognises 
the  jurisdiction  of  a  number  of  inferior  courts,  such  as 
(Cula,  PugGj  Sreniti)j — that  formed  by  persons  of  the 

s 

(1)  Menu,  ch.  XI.  18t,  183,  184.  187. 
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same  caste, — ^that  by  persons  of  the  same  trade  or  profes- 
sion,— ^that  formed  by  the  various  castes,  trades,  and  pro- 
fessions inhabiting  a  certain  district. — The  acts  of  these 
courts,  in  cases  arising  properly  under  their  cognizance, 
are,  in  all,  as  valid  as  if  passed  by  the  King's  courts,  and 
may  be  enforced  in  like  manner ;  but  the  law  allows  an 
appeal  from  them  all  to  the  King's  courts. — It  is  correctly 
stated,  therefore,  that  examination  should  be  made  by  the 
caste  collectively,  but  that  final  judgment  belongs  to  the 
King's  court,  by  which  any  act  of  the  collective  caste 
may  be  superseded.  An  expiation  is  appointed  for  every 
possible  offence,  for  which  a  man  is  dismissible  from 
his  caste ;  which,  being  duly  performed,  he  must  be  re- 
admitted. E. 


u 
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ZILLA  OF  GANJAM. 

November,  1805. 

(Ante,  ▼ol.  i.  p.  163.) 

Question. 
Among  tbe  Hindoos,  can  a  family  woman  be  degraded 

by  her  own  caste,  on  a  charge  of  adultery,  sufficiently 

proved  ?  And,  if  she  can,  how  far  is  she  readmissible  ? 

Answer. 
If  adultery  be  proved  against  a  Hindu  woman,  she 
is  liable  to  be  degraded,  unless  the  accusation  can  be 
traced  to  malice.  With  the  exception  of  the  tribe  of 
Charanay  (or  dancing  women,)  it  is  ordained  of  Hindu 
women  in  general,  in  all  the  Dharma  Sastras,  in  tbe 
chapter  entitled  Stree  Pundharma^  that  the  husband  should 
guard  the  conduct  of  his  wife ;  and  that,  on  her  being 
convicted  of  such  a  crime,  she  is  to  be  expelled  society. 
The  law  is  applicable  alike  to  Brahmins,  Cshatryas,  Vai- 
syas,  and  Sudras ;  but  not  to  persons  of  illegitimate  and 
spurious  birth,  who  are  more  under  the  control  of  custom, 
and  the  discretion  of  their  relatives.  And,  if  the  rela- 
tives of  a  woman,  who  has  been  so  convicted,  should 
admit  her  into  the  family,  they  also  would  be  reprehensi- 
ble. The  general  customs  of  the  Hindoos  concur  in  these 
respects  with  the  law. 

(Signed)        C.  Varadacharloo,  Pandit. 

Remark. 
This   opinion  is  accurate; — and  one  degraded  from 
class,  that  is,  an  outcast,  is  excluded  from  inheritance. 

S. 
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ZILLA  OF  DARAPOORAM. 
May  9,  1807. 

(Aato,  Tol.  i.  p.  136. 163.) 

A  married  woman  haviDg  formed  a  connexion  widi  a 
stranger,  her  husband,  without  any  judicial  inquiry  into 
her  conduct,  turned  her  out  of  doors ;  and  she  never  re- 
turned to  him  during  his  life.  He  dying  without  male 
issue,  is  she,  under  these  circumstances,  entitled  to  suc- 
ceed to  his  estate  ? 

Answer. 

li,  instead  of  bringing  to  a  public  test,  the  suspicion  he 
might  have  reason  to  entertain  of  his  wife,  the  husband 
turns  her  out  of  doors,  and  the  matter  rests  here,  her 
rights  remain  entire.  But  she  should  be  provided  with 
proofs  of  her  innocence. 

(Signed)  Singary  Sankara,  Sastree. 

RenUtrki. 

A  wife  guilty  of  mcontinency  is  debarred  from  ^ 
right  of  inheriting  from  her  husband.  (MitBCsliaFa  <m 
Inh.  ch.  ii.  sect.  i.  ^  37.)  It  cannot  be  indispensable  that 
the  husband  should  proclaim  her  dishonour,  and  his 
own.  In  the  case,  as  stated,  it  appears  that  he  did  retent 
her  misconduct ;  and  the  passage  referred  to  shews  that 
presumption  of  guilt  suffices  for  her  disinherison.      C. 
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Unless  the  next  heir  prove  her  guilt,  she  succeeds  to 
the  property.  Never  having  returned  to  her  husband's 
house,  ivhat  was  she  doing  all  the  while  ?  She  is  not  to 
answer  the  question.  This  rests  with  him  who  claims  to 
supersede  her.  £. 
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TRITCHINOPOLY  PROVINCIAL  COURT. 

December  30,  1809. 

(Ante,Tol.  i.  p.  136. 156.  164.  S44.) 

A  widow,  with  a  daughter,  but  no  son  by  her  deceased 
husband,  having  taken  possession  of  his  estate,  is  squan- 
dering it,  being  proved  to  be  a  bad  character. — What 
says  the  law  in  such  a  case  ? 

Answer. 

Though  a  widow  should  be  proved  to  be  vicious,  still, 
in  default  of  male  issue,  she  has  a  right  to  her  husband's 
estate,  but  not  to  squander  it.  It  is  to  be  employed  in 
charities,  and  the  maintenance  of  the  family;  and,  for 
this  purpose,  and  to  preserve  the  rights  of  the  daughter, 
trustees  and  a  receiver  may  be  appointed. 

(Signed) 
TttEVALOOR  Appenoar,  Pund'it. 

Remarks. 

An  unchaste  woman  is  excluded  from  the  inheritance 
of  her  husband.  See  Mit.  on  Inh.  ch.  ii.  sect.  i.  30.  37. 
But  no  misconduct,  other  than  incontinency,  operates 
disinherison ;  nor,  after  the  property  has  vested  by  in- 
heritance, does  she  forfeit  it,  unless  for  loss  of  caste, 
unexpiated  by  penance,  and  unredeemed  by  atonement. 
The  husband's  kin  are  the  guardians  of  the  widow ;  or, 
in  default  of  Sapindas  of  her  husband,  the  kin  of  her  own 
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lather  are  so.  They  have  power  to  control  her  lavish 
expenditure,  and  improvident  gifts.  Nareda,  2  Dig.  384. 
See  Yajnyawalcya,  cited  by  Jagannatha,  Id.  381.        C. 

The  wife  does  not  succeed,  unless  she  be  chaste. 
This  is  a  necessary  condition;  but  in  all  cases  she  is 
entitled  to  a  maintenance.  In  this  case,  the  daughter,  on 
proof  of  the  unchastity  of  the  mother,  would  take  the 
estate  ;  and,  under  the  direction  of  her  natural  protector, 
support  her  mother.  In  the  event  of  the  failure  of  near 
kinsmen,  the  king  is  her  natural  protector ;  and,  in  this 
case,  a  receiver  might  be  appointed  ;  not  otherwise. 

E. 


VOL.  lU 
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APPENDIX  TO  CHAP.  VIII. 


ON  CHARGES  UPON  THE  INHERITANCE. 


ZILLA  OF  VIZAGAPATAM. 
Feb.  1,  1807. 

(Antr,  ▼ol.  i.  p.  16T.) 

Questions. 

1.  Is  the  son  bound  to  discharge  a  debt  contracted  by 

the  father  ? 

2.  The  father  having  in  his  lifetime  given  his  son  a 

release^  exonerating  him  from  his  debts,  and  living  sepa- 
1  ately  from  him,  is  the  son  still  liable  notwithstanding  ? 

3.  Is  the  obligation  personal,  or  does  it  depend  on  the 
father  having  left  assets  ? 

Answer, 

1.  It  is  incumbent  on  the  son  to  repay  money  borrowed 
by  the  father  for  the  support,  or  on  account  of  the  neces- 
sities of  the  family. 

2.  But  not  in  the  case',  of  a  release  as  stated ;  the  father 
having  survived,  for  a  length  of  time,  the  division  of 
families. 

3.  The  general  obligation  is  independent  of  assets. 

(Signed) 
DusKv  Naruain  Sastrooloo,  Pundit. 


>J 
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Remarks. 

1.  It  is  so,  if  he  were  a  member  of  the  family  having 
made  no  partition,  nor  accepted  a  separate  portion. 

2y  and  3.  Without  assets,  the  son  is  under  a  moral 
and  religious^  not  a  civil  obligation  to  pay  his  father's 
debts,  according  to  the  remark  of  Sir  William  Jones. 
See  Jagannatha's  Dig.  b.  i.  clxvii.  Sir  W.  Jones's  note. 
This  is   inferable  from  the  reason  given  for  the  son's 
liability,  which  is  entirely  a  religious  one.     See  Nareda, 
cited  by  Jagannatha,  Dig.  b.  i.  cxciv.     A  reason  of  a 
temporal  nature  might  be  supposed  in  the  son's  participa- 
tion in  the  father's  wealth,  from  the  moment  of  his  birth. 
Being  in  a  sort  of  family  partnership  with  his  father,  he 
might  be  held  liable  for  debts  contracted  by  the  father, 
as  manager  of  that  partnership.     This,  however,  was  not 
in  the  contemplation  of  the  Hindu  legislators ;  else,  the 
grandson,  and   great-grandson  should  be  held  equally 
liable,  if  born  before  the  demise  of  the  debtor.     But  the 
one  is  not  liable  at  all ;  and  the  other  for  principal  only. 
Jagannatha's  Dig.  b.  i.  cxcvii.     It  is  then  a  moral  obli- 
gation only,  to  pay  a  debt  contracted  by  the  father  for 
his  separate  account.     But  one  contracted  by  him  for  the 
common  concern,  binds  his  sons,  &c.  who  were  not  pre- 
viously separated  by  a  partition  of  effects  and  debts. 

It  should  however  be  remarked,  that,  to  exonerate 
himself  from  payment  of  debu?,  the  son  must  decline  the 
succession  to  the  patrimony.  By  so  doing  the  burden  is 
left  upon  the  property.  See  passages  in  Jagannatha, 
b.  i.  clxxi.  &c.     An   insolvent  estate  being  thus   aban- 

s2 
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doned  to  the  creditors,  is  taken  by  them  alone ;  and  no 
one  renders  himself  liable  for  debts  without  assets. 

C. 

"  The  Pundit  to  whom  the  above  questions  were  le- 
*'  ferred  is  generally  right.  The  law  stated  in  answer  to 
^^  the  last  of  the  three  seems  hard,  but  it  is  the  law. 
^^ Pita  runavar  Vatra; — 'a  father  in  debt  is  an  enemy 
'^  ^  to  his  son/  says  the  Sanscrit  proverb."  £. 


CHAP.  VIII.  277 


ZILLA  OF  BELLARI. 

July  1,  1807. 
Timmanab,  v.  Veneapah. 

(Ante*  wo\,  i.  p.  167.  19S.) 

The  Defendant  having  contracted  a  debt,  which  he 
was  unable  to  pay,  it  was  referred  to  the  Pundit,  to  say, 
whether  the  son  was  answerable  for  it  in  the  lifetime  of 
the  father,  no  division  of  property  having  taken  place 
between  them,  and  the  father  insolvent,  while  the  son 
was  able  to  pay. 

Answer. 

The  son,  if  he  have  means,  must  pay  his  father's  debt. 
If  the  son  be  dead,  the  grandson  is  answerable.  The 
responsibility  applies  to  the  case  of  the  father's  absence 
in  another  country,  or  insolvency,  as  well  as  to  that  of 
his  death. 

(Signed) 

Remark. 
'^  See  Yajnyawalcya,  cited  by  Jagannatha,  Dig.  b.  i. 
clxx.  &c.  with  the  commentary.  It  is  not  expressly 
said  that  the  debt  shall  be  paid  by  the  son,  in  the  life- 
time of  his  father,  who  is  insolvent.  It  is  declared,  how- 
ever, that  he  shall  pay  the  debt  of  the  father  who  is 
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oppressed  by  calamity,  such  as  incurable  disease,  &c. 
and  that,  even  though  no  patrimony  have  come  into  his 
hands.  But,  according  to  the  remark  of  Sir  William 
Jones,  the  obligation  is  moral  and  religious,  not  civil." 
See  note  on  Jagannatha,  Dig.  b.  i.  clxvii.  C. 
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ZILLA  OF  COMBACONUM. 

(AntOi  Tol.  i.  p.  167.) 

The  Defendant,  a  widow,  is  sued  for  a  debt  contracted 
by  her  husband's  father,  who  is  dead ;  her  husband  being 
also  dead,  having  left  a  son,  who  however  is  only  an 
infant. — Is  the  action  maintainable  against  the  grand- 
son? 

Answer. 
Failing  the  son,  the  grandson  of  him  who  eontracted 
the  debt  is  liable;  consequently  the  infant  alluded  to, 
when  he  comes  of  age. 

Remark. 

"  Provided  the  father's  estate  be  not  possessed  by  an- 
"  other;  (Jagannatha's  Dig.  b.  i.  clxxi.  &c.)  or,  if 
"  there  be  no  assets,  provided  the  grandson  were  not 
"  separated  from  the  family  partnership : — and,  at  all 
^'  events,  being  a  minor,  he  cannot  be  called  upon  to  pay 
*^  the  debt,  until  he  have  attained  the  age  of  sixteen." 
Catyayana,  cited  by  Jagannatha,  Dig.  b.  i.  clxxxvii. 
*'  Nor  is  he  liable  for  interest  payable  out  of  his  own 
*' funds."    (W.  cxcvii.)  C. 
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ZILLA  OF  VIZAGAPATAM. 

August  24,  1807. 

(Ante,  f ol.  i.  p.  166.) 

One  indebted  having  died  leaving  a  widow,  but  no 
children,  is  the  widow  liable  for  the  debt  of  the  deceased 
generally,  or  subject  only  to  her  possessing  assets  ? 

Answer. 
If  the  debt  in  question  arose  from  money  borrowed  by 
the  husband  for  the  support,  or  other  indispensable  pur- 
poses of  the  family ;  and  if,  at  the  time  of  his  death,  he 
got  his  wife  to  agree  to  repay  it,  or  if  the  husband's 
property  be  sufficient  to  discharge  the  debt,  and  also  to 
supply  her  with  food  and  clothing,  in  either  of  these 
cases  she  will  be  liable  ;  otherwise  not. 

(Signed) 

D.  Narrain  Sastree,  Pundit. 

Remarks. 

A  woman  is  not  in  general  liable  for  the  debts  of  her 
husband.  See  passages  quoted  in  Jagannathti's  Dig. 
b.  i.  ccvii.  &c.  But,  if  she,  or  any  other  person,  pos- 
sess assets  of  the  debtor,  his  debts  must  be  discharged 
out  of  such  funds ;  (ibid,  ccxx.)  and  this,  whether  enough 
remain  for  her  maintenance,  or  not. 

The  case  of  her  undertaking  for  the  debt  would  be  m 
special  one ;  but  it  is  not  so  stated  in  the  question. 

C. 
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If  a  wife,  possessing  separate  property,  render  it  by 
special  agreement  liable  for  a  debt  contracted  by  her 
husband,  she  must,  in  his  default,  pay  it.  Or,  if  she 
have  possessed  herself  of  her  husband's  property,  she  is 
liable  to  that  extent  for  his  debts.  A  widow  is  liable 
in  these  two  cases  only.  The  Sastri  considers  the 
claim  of  the  widow  to  subsistence  from  the  husband's 
estate,  as  preferable  to  the  claim  of  his  creditors ;  and,  as 
he  is  confessedly,  one  of  the  most  respectable  of  those^ 
-whose  names  are  found  in  these  papers,  the  presump- 
tion is  that  he  is  right,  though,  for  this  part  of  his 
opinion,  I  know  not  whence  he  derives  his  authority. 

K 


282  APPENDIX   TO 


ZILLA  OF  BELLARI. 

Januaiy  16,  1808. 
Erapah,  t;.  Ackummah. 

(Ante,  Tol.  i.  p.  166.) 

Moodapah,  paternal  nephew  to  the  Defendant's  hut- 
band  deceased,  having  borrowed  money  of  the  Plaintiff, 
for  which  he  gave  him  a  written  promise,  died,  leaving 
what  property  he  had  in  the  hands  of  Defendant,  whose 
husband,  together  with  Moodapah,  formed,  while  living, 
an  undivided  family.  Is  the  action  maintainable  against 
the  Defendant,  the  widow  ? 

Answer. 
It  is. 

Remark. 
Assets  are  to  be  pursued,  into  whatever  hands.     See 
Nareda,  cited   by  Jagannatha,  Dig.  b.   i.  clzzii.   and 
innumerable    other    authorities  may  be  cited,  were  it 
requisite  in  so  plain  a  case.  C. 
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ZILLA   OF    BELLARI. 

April  2,  1808. 
Yerrummah,  v.  Sinjevoo. 

(Ante,  vol.  i.  p.  168.) 

The  Defendant's  elder  brother,  Terumalyah,  having 
failed  in  an  engagement  to  pay  to  the  Plaintiff,  by  instal- 
ments, the  amount  of  Defendant's  bond,  the  Plaintiff  sues 
the  latter  upon  the  original  obligation. 

The  Defendant's  answer  is,  that,  upon  the  Plaintiff 
importuning  him  for  payment,  the  debt  was  transferred, 
and  m.ade  payable  by  his  brother  Terumalyah ;  and  the 
sum  having  been  borrowed  while  Defendant  and  his 
brother  lived  together,  the  latter  has  become  the  debtor, 
in  discharge  of  the  Defendant. 

The  bond  remaining  in  the  possession  of  the  Plaintiff, 
whether,  under  these  circumstances  it  be  recoverable 
against  the  Defendant,  is  the  question. 

The  Pundifs  Answer. 

Though  the  debt  was  contracted  while  the  brothers 
lived  together,  still  the  bond  being  the  Defendants,  and 
not  appearing  to  have  been  adjusted  on  partition  be- 
tween them,  the  action  is  maintainable. 

(Signed) 

Remarks. 
The   law  directs  the  debts  as  well  as  effects  to  be 
divided.     Mit  on  Inh.  ch.  i.  sect.  iii.  1 .  9.     This,  how- 
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ever,  is  an  adjustment  among  the  parceners,  which  can- 
not bar  the  Plaintiff's  remedy  against  all,  or  any  of  the 
debtors,  who  were  jointly  bound ;  or  against  his  particular 
debtor,  if  it  were  a  separate  debt.  C. 

Forbearance,  in  favour  of  the  Defendant,  was  a  good 
consideration  for  the  engagement  entered  into  by  the 
elder  brother.  But  that  would  not  discharge  the  De- 
fendant, unless  it  appeared  to  have  been  the  intention  of 
the  parties,  that  he  should  be  released.  T.  A.  S. 
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ZILLA  OF  CUDDAPAH. 
Feb,  13,  1808. 

Gungoo  Chitty,  v.  Bauliah  and  Others. 

(Ante»  Tol.  i.  p.  170.) 

A  father,  having  made  division  in  his  lifetime  among 
his  sons  by  dijBferent  wives,  how,  by  law,  are  his  Sraadums, 
or  ceremonies,  to  be  performed  for  him  after  his  death  ? 

Answer. 

(*)  Whether  by  different  mothers,  or  by  the  same,  under 
the  circumstances  stated,  all  the  brothers  should  meet, 
and  perform  together  the  funeral  rites  and  ceremonies  of 
their  deceased  father,  from  his  burning  till  the  sixteenth 
day  from  his  death ; — the  expense  to  be  borne  in  com- 
mon. All  future  ones  are  to  be  performed  by  each 
separately.  (Signed) 

Remark. 
Correct.  C. 


(1)  Pott,  p.  351. 
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ZILLA   OF  CHINGLEPUT. 

July  5,  1808. 
Permal  Reddy,  v.  Maurepa  R.  and  Tanapah  R. 

('Ante,  Tol.  i.  p.  171.) 

The  parties  are  descended  from  a  common  ancestor, 
the  Plaintiff  being  the  grandson,  the  Defendants  the  sons 
of  Singapah  Reddy ; — the  Plaintiff's  father  (Mootapah) 
by  one  wife,  the  Defendants  by  a  different  one — having 
lived  together  as  an  undivided  family,  and  the  Plain tiff^s 
father  being  recently  dead,  a  partition  is  now  desired. 
A  schedule  of  the  property  accompanying,  the  1st  Ques- 
tion is.  What  parts  of  it  are  divisible ;  and  what  share 
does  the  Plaintiff  take  ?  2dly ,  Is  he  entitled  to  a  provi- 
sion for  his  marriage,  independent  of  his  share  ? 

Answer. 

Deducting  the  jewels  (*)  that  have  been  worn  by  the 
Plaintiff,  the  Defendants,  their  wives,  sons,  and  daugh- 
ters, and  their  respective  apparel,  the  property  of  the 
common  ancestor  Singapah  Reddy,  should  be  divided 
into  three  shares ;  of  which  the  Plaintiff  will  be  entitled 
to  one,  in  right  of  his  father  ;Q  and  the  Defendants, 
in  their  own  right,  severally,  to  the  other  two.  The 
Plaintiff  being  a  nephew,  (')  and  not  a  brother,  the 
expenses  of  his  marriage  are  not  chargeable  upon  the 
common  stock. 

(Signed)  Cuismnama  Chary  a. 
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Remarks. 
(*)  See  Mit.  on  Inh.  ch.  i.  sect.  iv.  §  19.  Q  See  Id. 
cb.  i.  sect.  V.  §  2.  (*)  See  Id.  ch.  i.  sect  vii.  §  4.  Where 
the  initiatory  ceremonies,  terminating  with  marriage, 
are  directed  to  be  performed  for  brothers,  but  without 
any  mention  of  nephews.  C. 
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ZILLA  OF  SALEM. 

January  2,  1808. 
Kylapa  Counden, 

V. 

Nallaya  Counden,  Cooty  Counden,  and 
Chingada  Counden. 

(Ante,  Tol.i.  p.  171.) 

The  parties  are  four  brothers,  two  of  whom  are  unmar- 
ried ;  and  there  are  also  belonging  to  the  family  two  un- 
married sisters,  and  a  mother.  The  property  belonging 
to  them  being  undivided,  the  Plaintiff  sues  for  a  partition. 
What  is  the  extent  of  his  right? 

Answer. 

The  unmarried  brothers  and  sisters  should  be  first  mar- 
ried out  of  the  joint  stock.  What  will  remain  of  the  patri- 
mony, with  the  additions  that  have  been  made  to  it,  being 
divided  into  six  parts,  and  one  of  these  sub-divided  by 
four,  two  of  the  latter  should  be  given  to  the  unmarried 
girls ;  and,  from  the  remaining  five  shares  and  a  half,  the 
expenses  requisite  for  the  weddings  of  the  two  unmarried 
brothers,  with  a  portion  for  the  maintenance  of  the  mother, 
being  first  deducted,  the  Plaintiff  will  be  entitled  to  a 
fourth  of  the  residue. 

(Signed)  Sixgana  Ciiariar, 
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Remarks. 

See  Mitacshara,  ch.  i.  sect.  vii.  §  2,  3. 

The  allotment  of  a  quarter  of  a  share  for  the  nuptials 
of  an  unmarried  sister,  (Ibid.  5,  et  seq.)  is  explained 
by  the  Chandrica  and  Madhaveya,  as  intending  only  a 
sufficiency  for  the  charges  of  her  marriage.  C. 

I  do  not  quite  understand  the  reason  of  this  mode  of 
division,  nor  the  mode  itself.  If  it  be  meant  that,  setting 
off  one  share  for  the  four  brothers,  one  for  the  mother, 
and  one  for  the  two  sisters,  as  the  measure  of  their  mar- 
riage expenses,  to  be  divided  between  them,  it  is  suffi- 
ciently correct.  But,  what  does  the  Pundit  mean  by  dividing 
this  share  into  four  parts  ?  Provision  should  be  made  for 
the  marriage  of  younger  brothers,  if  the  elders  are  already 
married,  before  division; — ^this  part  of  the  opinion  is 
correct.  E. 


Vql.  tl. 
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ZILLA  OF  CHINGLEPUT. 

May  21,  1803. 

(Ante,  Tol.  i.  p.  ITI.) 

To  the  Pundit. 

The  father  being  dead,  leaving  a  widow,  and  infant 
son,  with  property,  the  son  and  estate  b^ng  in  the  hands 
of  a  brother  of  the  deceased,  the  widow  demands  die 
custody  of  the  one  and  the  other.  You  will  say,  who  is 
entitled  to  it,  and  whether  the  son  be  compellaUe  to  live 
with  his  mother,  or  may  choose  with  whom  to  li< 


Answer. 

The  estate  is  the  son's,  out  of  which  the  widow  of  the 
deceased  is  only  entitled  to  be  maintained.  The  son  ifl 
not  compellable  to  live  with  his  mother ;  it  is  rather  her 
duty  to  live  with  him. 

(Signed) 

T£U00MALY  KiSTNAMA  ChARIAK,  PuudU. 

Remark. 
The  sovereign  is  the  guardian  of  minors.     (3  Digest, 
542.)    The  mother  cannot  claim  a  share,  but  a  mainte- 
nance merely,  from  an  only  son ;  her  right  to  a  specific 
allotment  arising  only  when  a  partition  is  made.        C. 
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ZILLA  OF  NELLORE. 

(Ante,  vol.  i.  p.  171.) 

By  the  Pundit. 

If  there  be  undivided  brothers,  and  one  die,  leaving  a 
widow  and  a  son,  tbey  succeed  to  his  share  of  the  joint 
property. 

Remarks. 
(Mr.  Colebrooke's  remark  upon  this  missing.) 

As  long  as  the  family  continues  undivided,  all  the  par- 
ceners, their  wives,  and  families,  are  entitled  to  a  joint 
maintenance:  on  division,  widows,  wives,  and  children 
can  claim  only  on  the  portion  of  their  respective  hus- 
bands and  fathers.     In  the  present  case,  if  the  son  were 
alive  at  the  time  of  division,  his  mother  would  have  to 
look  to  him  alone  for  maintenance  :  if  he  were  dead,  she 
could  be  entitled,  in  right  at  once  both  of  her  husband  and 
son,  to  succeed  to  a  full  share  of  the  estate  ;  that  is  to  say, 
a  full  share  should  be  the  maximum  allowed  her.  Q)     If 
litigation  take  place,  it  is  the  measure  to  be  adopted  by 
the  Court;  not  that  the  dividing  parties  are  bound  to 
give  her  so  much,  if  they  can  prevail  on  her  to  take  less ; 
nor  any  share  at  all,  if  they  can  provide  among  them- 
selves for  her  maintenance.     Such  at  least  I  conceive  to 
be  the  correct  doctrine ;  whether  her  dominion  over  the 
property  be  limited,  or  otherwise,  is  another  question. 

E. 

(1)  Vid.  I«fr.  p.  »97.— E. 

t2 
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ZILLA  OF  CUDDAPAH. 

Bussarummah,  v.  Veerapah. 

(Ante,  vol.  i.  p.  171.) 

The  question  here  is  between  a  mother  and  her  sons,  as 
to  the  mother  s  rights. 

The  Plaintiff  Bussarummah's  husband  died  forty  years 
ago,  having  amassed  in  his  life,  and  left  an  estatCi  in 
ready  money  and  jewels,  to  the  amount  of  about  5000  pa- 
godas. Upon  his  death,  she  took  possession  of  his  pro- 
perty, delivering  it  over,  as  she  alleges,  to  her  four  sons  on 
their  coming  of  age.  Of  this  there  is  no  evidence,  and  it 
is  denied  by  her  son  the  Defendant.  She  further  repre- 
sents that,  about  fifteen  years  ago,  she  went  to  Jingalapillay 
to  demand  her  share,  sitting  down  for  the  purpose  at  the 
house  of  the  Defendant,  and  that  at  that  time  the  matter 
was  accommodated  by  an  agreement  in  writing,  purport- 
ing that  she  was  to  have  one  share,  the  estate  being  divided 
into  five.  Two  witnesses  for  the  Plaintiflf  declare  that, 
while  she  was  sitting  at  her  son's  house,  to  enforce 
her  claim,  a  written  settlement  took  place,  but  that  from 
the  length  of  time  since,  they  could  give  no  account  of  its 
contents.  Another  stated  that  he,  at  the  request  of  her 
son  Mullanah,  went  and  invited  her  to  a  wedding;  to 
which  she  refusing  to  go,  he  signed  a  paper,  promising  to 
obtain  for  her  300  pagodas ;  upon  which  she  attended : 
that  after  it  was  over,  and  tlic  guests  gone,  she  reminded 
him  of  his  promise;  upon  which  he  wrote  to  the  Defendant 
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to  pay  the  300  pagodas  according  to  agreement,  and  gave 
the'letter  to  her  to  carry ;  but  that  whether  the  money 
was  paid  or  not,  he  could  not  say.  The  Plaintiflf  more- 
over represented  that  the  Defendant  had  ordered  her  to 
be  put  upon  a  cot,  and  thrown  into  the  woods ;  in  proof 
of  which  she  called  four  witnesses,  who  testified  that  the 
Defendant  had  put  his  mother  on  a  cot,  and  sent  her  to  a 
village  about  a  quarter  of  a  mile  distant  from  his  house ; 
but  denied  the  order  for  her  being  thrown  into  the  woods. 
The  Defendant  stated  that  the  300  pagodas  had  been 
paid  by  his  younger  brother,  and  that  the  Plaintiff,  having 
the  option,  had  refused  to  live  in  their  house.  Under 
this  uncertainty  of  the  evidence,  what  should  the  sons  be 
deemed  to  give  the  mother,  according  to  Dharma  Sastra  ? 


Answer  of  the  Sastree. 

(Slokums  in  Sanscrit.) 
According   to  these   Ditta   of  Gautama   Smriti,  &c. 
women  have  no  right  to  Daya  Bhaga,  or  shares  of  a  family 
estate.     But  they  stand  opposed  by  others. 

(Slokum  of  Yajnyawalcya, 

Slokum  of  Catyayana, 

Slokum  of  Vyasa). 
According  to  these,  the  mother  shares  equally  with 
the  sons,  whether  the  division  take  place  in  the  time  of 
the  father,  or  afterwards  in  that  of  the  sons.  The  mistake 
lies  in  qualifying  her  right  to  participate,  as  a  right  to 
share. 
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(Another  Slokum.) 
According  to  this,  she  is  entitled  to  as  much  only  as 
will  enable  her  to  give  rice  with  alms  to  poor  strangers, 
and  for  her  food  and  raiment.  Thus  the  expression  of  an 
equal  share  with  the  sons  resolves  itself  into  a  particular 
portion  of  money  in  the  division  of  the  estate  by  the 
sons ;  not  that  she  takes  an  equal  proportion  with  them. 
It  is  so  held  by  Jagannatha-turca-punchanana ;  who 
declares  that  the  son  is  bound  to  provide  his  mother 
with  maintenance  only,  and  no  more.  In  the  present 
case,  though  the  wealth  of  the  Defendant  be  consider- 
able, he  is  bound  to  allow  his  mother  for  food  and  rai- 
ment only,  and  he  is  under  no  further  obligation. 

(Signed) 

Remarks. 

This  opinion  is  conformable  to  the  doctrine  of  the 
Smriti  Chandrica,  where  it  is  affirmed,  on  the  authority 
of  a  passage  of  Baudhayana,  (in  which  a  text  of  the  Tait- 
tinyaca  yeda  is  cited,  declaring  women  incapable  of  inhe- 
ritance,) that  the  mother  shall  not  take  a  share  as  of  heri- 
tage, but  an  allotment  adequate  to  her  wants,  and  not 
exceeding  in  the  whole  the  amount  of  a  son's  share,  in- 
cluding what  she  may  possess,  as  her  peculiar  property. 
This  position  is  however  contravened  in  the  Madhaveya^Q) 
a  work  understood  to  be  of  great  authority  in  the  South 
of  India,  and  which  seems,  in  this  instance,  entitled  to  a 
preference  over  the  Smriti  Chandrica.  The  reietence  to 
Jagannatha's  Digest  does  not  appear  to  be  correct.     \%  is 

(1 )  And  Tide,  Infra,  p.  *>97.— E. 
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there  maintained  (see  Translation,  vol.  iii.  p.  1 2,  and  30.) 
that  the  mother  may  exact  from  her  sons,  making  a  par- 
tition, an  equal  share  with  them;  and  that  it  is  only 
through  maternal  tenderness  that  this  right  is  in  present 
times  foregone.  C. 

The  widow's  title  is  to  maintenanci ;  Q)  the  ultimate 
measure  of  which  is,  according  to  all  the  authorities,  a 
share.  K 

(1)  Vi4.  Infr.  p»  f  9r.  £. 
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ZILLA  OF  VIZAGAPATAM. 
Jan.  23,  1810. 

(Anta,  Tol.  i.  p.  171.) 

Two  brothers,  of  the  Cshatrya  tribe,  being  about  to 
divide,  after  his  death,  the  estate  of  their  father,  the 
question  is,  as  to  the  rights  of  the  mother,  who  claims  to 
share  with  them.  They  contend  that  she  is  entitled  only 
to  a  maintenance.    To  what,  in  this  tribe,  is  she  entitled  ? 

Answer. 

The  mother  has  by  law  no  right  to  share  with  her  sons. 
She  is  entitled  to  her  Stridhana^  and,  if  there  be  land 
yielding  an  annual  produce,  to  as  much  of  it  as  will 
suffice,  to  be  settled  upon  her  for  a  maintenance. 

(Signed)  Dusky  Narrain,  Sastrtt. 

Remark. 
The  law  provides,  that  when  partition  takes  place 
among  brothers,  the  mother  shall  have  an  allotment  made 
up  to  her,  equal  to  a  full  share.    There  is  no  distinction 
in  this  lespect  among  the  different  tribes.  C. 
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ZILLA  OF  DARAPOORAM. 

February  19, 1807. 
Vencatamahy 

V. 

Trevengada  Chary,  and  Ragoonada  Chary. 

(Ante,  Tol.  i.  p.  131.  171.) 

The  Plaintiflf  is  a  childless  widow.  The  defendants 
are  the  half  brothers,  by  the  same  father,  to  her  deceased 
husband.  What  are  her  rights,  as  against  the  De- 
fendants ? 

Answer. 

She  is  entitled  to  demand  of  them  as  much  as  will 
provide  her  in  food  and  raiment,  with  sufficient  for  the 
Sraadunij  or  annual  ceremony  of  her  husband. 

Remarks. 

They  are  bound  to  maintain  her.  See  Nareda,  cited 
in  Mitacsh.  on  Inh.  ch.  ii.  sect.  i.  §  7.  C. 

This  is  not  the  law  of  the  Smritis.  It  is  the  convenient 
law  of  more  modem  commentators,  endeavoured  to  be 
supported  by  proposing  alterations  in  the  original  texts, 
for  which  there  is  no  foundation.  In  recent  times,  how- 
ever, when  the  operation  of  the  Hindu  law  had  been 
interrupted,  and  none  other  established  in  its  stead,  the 
nefarious  practice  of  the  males  of  the  family  seizing  all 
the  property  of  it,  and  reducing  the  females  to  a  state 
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little  short  of  slavery,  came  gradually  to  prevail ;  which 
practice,  as  appears  throughout  these  papers,  the  present 
race  of  Pundits  are  sufficiently  inclined  to  support.(^) 

The  correct  doctrine  is^  that  a  widow  succeeds  to  the 
'^  entire  share"  (critsnam  ansam)  of  her  husband  immedi- 
ately, if  partition  have  taken  place ;  eventually,  if  it  have 
not.  What  then  is  the  situation  of  a  widow  of  a  co- 
parcener during  the  time  the  family  continue  undivided  ? 
Is  she  merely  entitled  to  a  maintenance  ?  No— she  is  in 
the  situation  of  her  deceased  husband ;  and  is  entitled  to 
the  use  of  the  joint  property,  to  the  full  extent  that  he 
was  entitled  to  it,  remembering  always  that,  as  a  female, 
she  is  under  the  protection  of  her  natural  guardians. 

O  "  Critsnam  ansam^'  the  entire  shart.  This  ex- 
pression is  read  by  some  critsnam  artham^  the  "  entire 
^^  estate  r  and,  on  this  reading,  it  is  maintained  that  the 
widow  takes  the  estate  of  her  deceased  husband,  in  the 
event  only  of  previous  partition.  But  this  is  confuted 
by  the  better  jurists.  E. 


(i)  To  tbif  purpoM,  ne,  printed  at  Calcutta,  in  18S9«  ••  Biiif     _. 

garding  modem  Encroachmenta  on  the  ancient  Rights  of  Femalefb  acoovd* 
ing  to  the  Hindn  Law  of  Inheritance  \  bj  RaBBohaa  Roj."  hmk»  vid* 
rapr.  p.  f91.  E.  &  <94.  C. 

(9)  See  Jim.  Vah.  eh.  XI.  Met.  i.  7,  urte. 
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Estract  from  a  Note  of  the  case  of  Exparte  Janaky  Urn- 
mah,  in  the  Stipretne  Coyrt  ofMadraSj  1814 :  ccnnmmi- 
cmUd  by  Sir  John  Amtruther,  Cb.  J.  — &r  Notes  of 
Cases  at  MadraSj  rol     p.     Ed.  1827. 

(Ante,  vol.  i.  p.  171.) 

Tu£  Master^  by  his  report,  dated  the  12tb  of  May, 
18 15,  (reciting  the  order  of  reference,)  having  ascertained 
the  relation  of  the  parties ;  that  Janaky  Ununah,  the 
Petitioner,  had,  subsequent  to  the  dea^  of  her  husband, 
in  October,  1810,  been  maintained  by  her  step-soo 
Ramasamy,  deceased;  that  Coopamah,  the  widow  of 
tlamasamy,  had  succeeded  to  his  property,  amounting  to 
about  pagodas^  and  that  the  Petitioner  had 

no  property  to  signify  of  her  own ;  reported  five  pagodas 
monthly  to  be,  in  his  opinion*  a  reasonable  sum  to  be 
allowed  her  out  of  the  estate  of  Ramasamy,  to  commence 
from  the  7th  of  October,  1810>  the  period  of  his  death, 
and  to  continue  daring  her  life>  together  with  a  house 
valued  at  three  hundred  pagpdan  The  Master  stated, 
that,  in  settling  the  amount  to  be  allowed^  he  had^  pur- 
suant* to  the  order  of  reference,  examined  for  the  purpose 
respectable  heads  of  families-;  and  he  concluded  by 
expressing  his  opinion,  that  the  house,  with  the  allowance 
proposed,  were  sufficient  and  suitable  for  the  maintenance 
(including  every  necessary  provision)  of  the  Petitioner 
and  her  dependants,  whom  he  found  to  be  her  daughter, 
a  Brahmin  to  offer  supi^ications^  and  a  servant 
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^^  The  order  of  reference  was,  I  think,  defective,  in  not 
^^  directing  the  Master  to  provide  for  the  payment  of  the 
^^  allowance  to  be  made,  either  by  assigning  a  sufficient 
^^  sum  in  trust  for  the  purpose,  or  by  obtaining  some  other 
'^  adequate  security.  There  are,  I  believe,  three  modes 
^^  in  practice.  One  is,  to  estimate  the  value  of  the  main- 
^'  tenance  to  be  allowed,  and  to  give  the  widow  a  sum. 
^'  Another  is,  to  invest  a  sum  in  trust  for  the  payment  of 
^^  it  A  third,  to  assign  a  portion  of  land  for  the  purpose 
"  revertible  to  the  estate,  after  the  death  of  the  widow. 
**  Sometimes  Company's  paper  is  deposited,  the  interest 
^^  of  which  is  equal  to  the  allowance.  This  must  be  the 
**  most  beneficial  provision  for  the  widow." 

m 

Subjoined  to  the  above  note  is  the  following  answer  to 
an  inquiry  on  the  subject,  addressed  to  Sir  John  Anstra* 
ther.    The  answer  was  dated  Calcutta,  May  16,  1804. 

*^  At  first,  a  good  deal  of  difficulty  was  experienced  by 
^'  always  referring  to  Brahmins.  All  agree  that  mainte- 
**  nance  must  bear  some  degree  of  relation  to  the  amount 
**  of  the  property.  The  Brahmins,  who  are  universally 
'^  the  directors  of  all  widows,  and  especially  of  the  rich 
**  ones,  when  the  question  was  referred  to  them,  stating 
**  the  amount  of  the  property,  and  the  situation,  invariably 
**  represented  a  large  allowance  as  necessary  for  the 
**  widow,  and  especially  for  religious  purposes.  Misled 
**  by  these  reports,  the  allowances  were  large.  The  peo- 
"  pie,  however,  represented  against  this,  and  truly,  that 
''  the  state  of  widowhood,  by  the  Hindu  religion  was,  as 
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^^  it  really  is,  a  state  of  degradation  and  penance,  with 
'^  which  large  allowances  were  inconsistent :  that  they 
*^  had  the  effect  of  throwing  widows  into  the  hands  of 
''  designing  men,  who  enticed  them  from  their  families, 
"  from  whom  they  lived  apart,  to  the  disgrace  of  both ; — 
'^  that  many  of  the  supposed  religious  ceremonies  were 
"  either  performed  by  the  family,  and  not  by  the  widow, 
"  or,  if  performed  by  her,  were  properly  performed  at  a 
"  small  expense.      Finding  these  representations  to  be 
''  true,  the  course  since  pursued  has  been,  to  take  the 
^'  sum  usually  allowed  by  respectable  families,  in  the  same 
**  situation,  who  live  well  with  their  mother  and  relations. 
"  With  us,  the  Master  frames  his  report  on  their  examina- 
"  tions.     By  this  means  they  have  been  much  reduced, 
"  and  are  now  low,  although  they  still  bear  some  relation 
"  to  the  amount  of  the  estate ; — but  an  evil  of  a  very 
"  serious  tendency  has  been  entirely  stopped.     The  mode 
**  of  securing  it  is  various.     Sometimes  we  set  apart  a 
''  sum  in  the  Accountant  General's  hands ;  sometimes  we 
"  take  security.     The  country  Courts  do  the  same.     I 
^^  shall  send  you  Mr.  Blaquiere's  opinion  in  a  few  days. 
*^  I  have  desired  him,  with  his  Pundits,  to  go  more  at 
*^  large  into  the  question,  with  the  authorities,  than  I 
**  could.** 

Opinion  of  Mr.  Blaquiere,  as  subsequently  communi- 
cated to  Sir  John  Anstruther. 

"  The  amount  allowed  for  the  maintenance  of  a  widow 
^^  should  be  in  proportion  to  her  wants,  that  is,  sufficient 
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^^  for  her  own  support,  and  diat  of  tlioae  immediatBly 
^  dq)eiidaiit  on  her.  The  means  of  the  estate  mnst  be 
**  considered,  and  the  general  circumstances  of  the  parti* 
*^  cular  case  the  guide  for  settling  the  amount  of  the 
<<  maintenance,  there  being  no  fixed  rate  or  proportion 
"  hiid  down." 
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ZILLA    OF   SALEM. 
Gooruvummall,  v.  Vidy  Jyen. 

(Ante,  ?ol.  i.  p.  171.) 

The  humble  address  of  the  eight  arbitrators,  tiz.  Salem 
Jeggy  Sastry,  Alagary  Jyenger,  Camara  poUum  Rung- 
yen,  Samien,  Coonatver  Shesfaien,  Vellore  Vangadattan, 
Codimadi  Soobien,  and  Paupien. 

Whereas,  according  to  the  order  of  the  Court,  we,  the 
eight  persons  above  named,  having  maturely  deliberated 
upon  the  differences  between  the  Plaintiff  Yalapoor 
Gooruvummall,  and  the  Defendant  Vidy  Jyen  of  this 
place,  about  the  maintenance  claimed  by  her;  and  having 
sent  for  the  said  Gooruvummall,  and  the  said  Vidy  Jyen, 
heard  their  declarations,  and  considered  their  circum- 
stances; we  award,  as  to  the  subsistence  that  Vidy  Jyen 
should  continue  to  furnish  to  the  Plaintiff  Gooruvummall, 
as  follows  :  viz.  He  must  allow  her  for  paddy,  including 
contingent  expenses  for  her  victuals  during  her  life,  at 
the  rate  of  three  rupees  a  month,  amounting  to  thirty-six 
rupees  a  year. — For  one  annual  Sraadum  for  her  husband, 
and  another  for  her  son-in-law,  at  the  rate  of  five  rupees 
for  each,  making  ten  rupees. — Four  rupees  for  a  cloth ; 
and,  as  she  has  two  daughters,  at  the  rate  of  one-fourth 
of  a  rupee  for  turraerick  and  cooncomum  for  them ;  total 
annual  amount,  fifty  rupees  and  one-fourth,  which  ought 
to  be  paid  her  every  month  at  the  rate  of  four  rupees,  and 
three  sixteenths,  per  month.     In  whatever  month  it  be  not 
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paid  she  will  be  deprived  of  her  livelihood  for  that 
month :  therefore  it  should  be  paid  in  ready-money  every 
month.  With  regard  to  her  residence,  a  portion  of  the 
family  house  toward  the  west  should  be  set  apart,  and 
assigned  her.  The  Defendant  Vidy  Jyen  ought  to  attend 
with  her,  and  perform  the  annual  Sraadum  for  her  hus- 
band. This  appearing  to  be  just  and  equitable,  we  have 
awarded  accordingly. 

By  direction  of  the  Arbitrators, 
(Signed)  Vellore  Anunta  Chart. 

The  award  of  the  Arbitrators  in  favour  of  Gooruvummal 
being  proper,  I  approve  of  it. 

(Signed)  T.  Singara  Chart. 

Remark. 

'What  relation  the  Defendant  is  to  the  Plaintiff's 
deceased  husband  does  not  appear : — it  is  to  be  presumed 
a  brother,  nephew,  or  cousin,  with  whom  he  lived  as 
member  of  an  undivided  family.  In  which  case,  the 
Plaintiff's  right  of  maintenance  is  comformable  to  tha 
passage  of  Nareda,  in  the  Mit.  on  Inh.  ch.  ii.  sect  i.  7. 

C. 
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ZILLA  OF  NELLORE. 

(Ante,  vol.  i.  p.  7f.  I7t.) 

If  a  roan  die  leaving  a  widow  and  two  sons,  she  and 
tliey  are  to  take  possession  of  the  estate ;  but  if  she  have 
any  Stridhana,  she  is  entitled  only  to  half  a  share ;  other- 
wise, she  shares  equally  with  her  sons.  If  the  sons  are 
minors,  and  the  person  appointed  to  be  their  guardian 
embezzle  the  property,  the  widow,  with  their  concur- 
rence, may  authorize  her  father  to  take  the  management 
out  of  his  hands. 

Remarks. 
(Referring,  as  to  the  widow's  right  of  sharing,  to 
former  **  remarks"  on  the  same  point.)  If  the  guardian 
abuse  his  trust,  no  doubt,  he  should  be  removed.  It  is 
the  duty  of  the  sovereign  to  provide  for  the  care  of  the 
property  of  minors.  (3  Dig.  542.)  The  law  has  not 
assigned  any  power  to  the  mother  in  this  respect. 

C. 

The  widow  is  entitled  to  a  maintenance,  the  measure 
of  which  is  an  equal  share  of  the  estate  with  the  rest  of 
the  coparceners.  If  she  have  property  of  her  own,  not 
consisting  merely  in  jewels,  clothes,  ornaments,  and  the 
like,  but  from  which  an  income  is  derivable,  in  this  case, 
it  is  to  be  made  up  equal  to  a  share,  without  reference  to 
any^  fanciful  division  of  halves  or  quarters,  of  which  the 
Pundits  (mistaking  the  explanatory  language  of  the  law, 

VOL.  II.  u 
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as  ^^  she  shall  otherwise  receive  a  half  or  a  quarter''  for 
positive  injunction)  are  so  fond.  I  say  above  ^'from 
'^  which  an  income  is  derivable.''  I  cannot  just  now 
refer  to  my  authority  for  this,  as  I  have  not  my  books  at 
hand  ;  but  it  is  the  sense  of  the  law.  The  law  says,  she 
shall  have  a  maintenance;  but  it  is  not  required  thaA 
either  the  family  stock,  or  her  own,  shall  be  reduced  ta 
afford  it.  It  is  clearly  meant,  that  it  shall  be  a  maiate^ 
nance  by  income :  if  therefore  she  have  no  property,  from 
which  she  can  derive  income  without  destroying  the 
property  she  is  entitled  to  a  full  share.  £L 
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ZILLA  OF  NELLORE. 
By  the  Pundit. 

(Ante,  vol.  i.  p.  172.) 

On  thd  dearth  of  a  Brahmin^  leaving  a  widow  and  two 
son6,  she  and  they  take  possession  of  bid  estate,  subject 
to  her  possession  of  Stridhana,  in  which  case  she  is  en- 
titled only  to  a  half  share. 

Remarks, 
This  is  taken  from   the    Mitacshara,   on   Inh.    ch.    i. 
sect.  vii.  2.     The  Chandrica  explains  that  her  allotment, 
including  her  separate  property,  must  be  made  equal  to  a 
full  share.  C. 

This  opinion  is  generally  correct,  but  I  do  not  under- 
stand either  the  authority  or  the  reason  for  restricting 
the  maintenance  to  the  amount  of  half  a  share,  in  case  of 
the  existence  of  Stridhana.     The  division  (as  it  appears 
to  me)  should  be  made  without  reference  to  any  property 
she  may  hold  under  this  title,  unless  it  may  have  been  ac- 
cepted by  her,  with  consent  of  the  parties  concerned,  in 
lieu  of  other  claims;  and  in  this  case  it  is  evident  she  is 
entitled  to  no  further  share  in  the  event  of  division.     The 
widow's  claim  to  maintenance  from  her  husband's  estate 
is  absolute,  unlimited  by  circumstances;  but  then  it  is 
only  a  claim  to  maintenance,  and  it  is  not  correct  to  say, 
that  she  is  entitled  to  any  share  or  division.     This  makes 

u2 
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no  alteration  in  her  right,  it  is  still  maintenance  only  to 
which  she  is  entitled ;  but  to  this  some  legal  measure 
must  be  assigned,  and  the  correct  opinion  seems  to  be, 
that  it  shall  be  the  amount  of  a  full  share  as  received  by 
the  coparceners,  or  perhaps  this  may  be  considered  as  its 
maximum.  This  is  of  course  applicable  only  where  there 
are  male  heirs,  the  widow  succeeding  by  right  to  the 
property  on  failure  of  such.  E. 
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ZILLA  OF  VENDACHELLUM. 

January  4,  1808. 

(Ante,  vol.  i.  p.  172.  244.) 

Vencummy,  v,  Govindoo  Chitty,  and  two  Others. 

The  Plaintiff's  husband,  deceased,  and  the  Defendants 
were  undivided  brothers.  The  deceased  having  left  a 
son  by  the  Plaintiff,  aged  four  years,  she  demands  a  share 
out  of  the  common  estate  for  herself,  and  another  for  her 
child.  To  her  claim  as  regards  herself,  is  opposed,  1. 
The  general  law  of  inheritance  and  partition.  2.  Her 
conduct,  to  which  adultery  is  imputed.  Under  these 
circumstances,  what  are  her  rights  ? 

Answer. 

There  is  no  ground  for  the  claim  of  separate  shares 
for  herself  and  her  son.  The  share  that  is  given  to  the 
son  must  maintain  his  mother.  Though  she  should  not 
conduct  herself  to  the  entire  satisfaction  of  her  caste  peo- 
ple, still  she  must  be  subsisted  out  of  the  share  allotted  to 
her  son,  who  in  the  mean  time,  is  to  continue  under  her 
care  till  he  attain  his  age ;  nor  though  she  should  prove 
an  adulteress,  can  he  refuse  to  supply  her  with  the  ne- 
cessaries of  life. 

Remarks. 

The  son  is  entitled  to  the  share  of  his  father,  who  was 
one  of  four  brothers,  (Mit.  on  Inh.  ch.  i.  sect.  v.  2.)  and 
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his  mother  must  be  maintained  out  of  his  allotment:  but 
tlie  sovereign,  or  a  person  selected  by  his  authority,  is  the 
guardian  of  the  widow.  Brethren  are  not  bound  to 
maintain  the  unchaste  widow  of  their  childless  brothers; 
(Mit.  on  Inh.  ch.  ii.  sect.  i.  7.)  nor  has  any  authority  been 
found  for  imposing  it  as  a  civil  obligation  on  the  son  to 
maintain  his  mother,  if  she  be  an  adulteress.  C. 

Correct,  as  to  the  exclusive  right  and  consequent  obli- 
gation of  the  son.  I  do  not  think,  however,  and  probably 
the  Pundit  does  not  intend,  that  the  Defendants  could  be 
compelled  to  a  division  of  the  estate,  until  the  majority 
of  the  child.  £. 
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ZILLA  OF  CHINGLEPUT. 
April  23,  1805. 

(Ante,  Tol.  i.  p.  17S,  173.) 

One  Ragava  Moodely  left  five  sons,  of  whom  three 
dying  withont  issue,  the  remaining  two  left,  the  one  a 
son,  the  other  a  son  and  a  widowed  daughter. — How  is 
the  estate  to  be  divided  ? 

Answer. 

It  is  to  be  divided  between  the  two  cousins.  As  to  the 
widow,  whatever  her  father  gave  her  in  his  lifetime,  with 
whatever  she  got  from  her  father-in-law,  the  whole  is  hers. 
The  parties  should  perform  the  ceremonies  (Sraadhum) 
for  those  who  died  without  issue. 

(Signed)        T.  Kistnama  Chartar. 

Remark. 

The  law  gives  nothing  to  a  married  daughter^  where 
male  issue  is  left.  The  claim  of  an  unmarried  daughter 
only  is  noticed.     Mitacsh.  on  Inh.  ch.  i.  sect.  vii.  §  14. 

C. 
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ZILLA  OF  CHINGLEPUT, 
April  11,  1805. 

(Ante.  vol.  i.  p.  171.  ««4.) 

Viziaragavyengar,  v.  Pommalyengar,  Achalyengar, 

and  Others. 
The  Plaintiff  is  a  son,  and  the  Defendants  the  brothers 
of  Vurdyengar,  deceased ;  who,  together  with  the  Defen- 
dantSy  were  the  sons  of  a  person  of  the  same  name  with 
the  Plaintiff;  viz.  Viziaragavyengar.  Viziaragavyengar^ 
the  grandfather  of  the  Plaintiff,  had  two  brothers,  one  of 
whom  adopted  his  nephew  the  Defendant  Pommalyengar, 
the  other  his  nephew  Achalyengar,  another  of  the  Defisn- 
dants.  The  Plaintiff  has  three  younger  brothers  and  two 
unmarried  sisters :  there  never  has  been  any  division  of 
property  in  the  family,  and  the  augmentations  to  it,  by  the 
individual  members,  have  been  unequal.  The  Plaintiff 
claiming  a  partition,  how  is  it  to  be  made  in  this  case  ? 

Afiswer. 

Unequal  gains,  by  the  respective  members  of  an  undi- 
vided family,  using  for  the  purpose  the  family  property 
make  no  difference  upon  partition.     It  must  still  be  equal. 

The  grandfather  having  had  two  brothers,  the  propSerty 
in  question  should  be  divided  into  three  parts.  The 
adopted  representatives  of  the  two  brothers  will  take  their 
respective  shares.  The  remaining  share  will  be  divisible 
between  the  Plaintiff,  as  the  son,  and  the  remaining  De- 
fendants as  the  brothers  of  Vurdyengar ;  who,  together 
represent  Viziaragavyengar,  the  PlaintifTs  grandfather. 
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The  share  of  Vurdyengar,  the  father  of  the  Plaintifi; 
must  be  divided  between  the  Plaintiff  and  his  younger 
brothers^  who,  together  with  the  Plaintiff,  are :  chargeable 
with  the  marriage  expenses  of  their  sisters/ and  'with  their 
maintenance  till  marriage. 

(Signed)        T.  Kistnama  Chariar,  tPundiL 

Remarks. 

Vijnyaneswara  allots  to  an  unmarried  sister  a  quarter 
of  a  share.  (Mitacsh.  on  Inh.  ch.  i.  sect  vii.  §  6,  et  seq.) 
But  the  Chandrica  and  Madhavya  countenance  the 
opinion,  that  the  specified  allotment  intends  only  a  suf- 
ficiency for  the  charges  of  the  sister's  nuptials ;  and  their 
authority  has  been  very  rightly  followed  in  the  one  here 
delivered. 

For  the  authority  of  the  first  part  of  this  answer, 
concerning  equal  partition,  notwithstanding  inequality  of 
gains,  see  Mitacsharaon  Inh.  ch.  i.  sect.  iv.  §  31. 

C. 

This  is  a  peculiar  case ;  and  though  the  mode  of  divi- 
sion indicated  by  the  Pundit  may  be  liable  to  doubt,  I 
think  it,  under  the  circumstances  of  the  case,  correct. 
Making  the  division  among  the  ancestors  of  the  parties, 
instead  of  the  parties  themselves,  is  faulty,  wherever  it  can 
be  avoided.  But  it  must  sometimes  be  done ;  in  this 
case  it  is  necessary,  from  the  circumstance  of  the  adoption 
of  two  of  the  uncles  of  the  Plaintiff  by  his  grand-uncles ; 
for,  had  the  division  been  made  between  the  uncles  and 
nephews,  as  in  common  cases,  these  two  could  not  take 
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w  brotherB  of  Viirdyengar,  of  wliich  character  th^  were 
deprhrad  by  iJie  act  of  adoption.  In  order,  therefi>ie»  to 
briDg  them  in,  it  was  neceasary  to  iscend  a  degree  higher 
in  the  genealogical  scale,  and  to  make  the  first  diviaoii 
between  their  natural  and  adoptire  fiartherS)  to  whose  Te«* 
spective  shares  they  succeed.  E. 
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APPENDIX  TO  CHAP.  IX 


PARTITION. 


ZILLA  OF  CUDDAPAH. 

(Aote,  Tol.  i.  p.  ir7.  185.  194.) 

B.  Latchemucha,  v.  Visvanada. 

The  parties  being  Brahmins,  the  Plaintiff  is  the  wife 
of  one  Kistnavan^e ;  the  Defendant,  his  brother.  At  the 
time  of  the  departure  of  Kistnavanee  from  his  family, 
hereafter  mentioned,  he,  and  Visvanada  (Defendant) 
having  divided  their  property,  each  was  in  possession 
of  his  share  in  severalty;  when,  in  consequence  of  a 
bad  understanding  between  Kistnavanee  and  his  wife, 
(the  Plaintiff,)  she  quitted  him,  carrying  with  her 
two  of  their  sons;  upon  which  he  took  a  second 
wife.  Having  subsequently  assembled  his  caste,  be 
procured  from  them  a  samakya^Q)  as  a  means  of  con- 
straining her  to  give  him  back  his  sons.  This  not  pro- 
ducing the  desired  effect,  he  applied  to  the  priest  of 
the  family  for  a  divorce,  which  was  refused,  the  Plain- 
tiff not  being  chargeable  with  any  crime.  Under  these 
circumstances  he  subsequently  disappeared :  nor  is  it 
known,  with  certainty,  whether  he  be  now  living  or 
dead.  On  the  eve  of  his  withdrawing,  he  deposited 
with  his  brother  (the  Defendant)  the  Sunnuds   of  his 

( 1)  A  writing  with  many  iignaturof  to  it. 
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Meerassee^  directing  him  to  continue  cultivating  his 
MauninmSy  accounting  from  time  to  time  for  the  rents 
and  profits  to  his  second  wife.  He  farther  directed  that, 
in  the  event  of  his^V^^  restoring  his  sons,  the  usual  cere- 
monies being  performed  for  them,  they  should  be  taken 
care  of;  and  that,  in  this  case  also,  their  mother  (the 
Plaintiff)  should  have  food  and  raiment.  Latchemanah, 
the  eldest  son,  having  since  come  of  age,  the  question 
is,  whether  the  Plaintiff  and  he  ought  not  now  to  be  put 
in  possession  of  the  property,  the  same  as  if  Kistnavanee 
were  dead ;  or,  whether  it  should  be  allowed  to  remain 
as  it  is,  with  the  Defendant  Visvanada  ? 

Answer, 

The  property  appearing  to  be  ancestral,  it  vests  in 
the  sons,  in  the  absence  of  the  father,  subject  to  the 
claim  of  the  wives  to  be  maintained.  In  the  event  of 
any  disagreement  between  the  sons  and  their  stepmother, 
the  magistrate  should  interfere,  and  secure  the  latter 
in  a  reasonable  maintenance.  Should  the  father  return, 
it  will  revest,  and,  should  he  and  the  sons  afterwards 
disagree,  they  may  come  to  a  partition,  he  concurring. 

Remarks. 

According  to  the  Mitacshara,  sons  have  interest  in 
the  patrimony  by  birth;  and,  in  property  ancestral, 
have  an  equal  right  with  their  father.  (Mit.  on  Inh.  ch.  i. 
sect.  i.  27.  and  sect  v.  3.)  The  sequel  of  this  opinion, 
regarding  the  arrangement  to  be  made  in  the  absence  of 
the  father,  supposed  to  be  dead,  is  consistent  vrith  the 


CHAP.  IX.  317 

law :  but  the  son's  concurrent  interest  in  the  patrimony 
would  not  be  a  reason  for  disturbing  an  arrangement 
made  by  a  father  to  provide  for  his  absence,  if  there  were 
reason  to  believe  him  still  living.  C. 

The  opinion  here  given  seems  reasonable  enough. 
The  presumption  that  the  husband  is  dead  does  not 
seem  to  have  been  yet  formed. 

As  to  the  question,  whether  sons  have  a  right  to  an- 
cestral property,  (immoveable,)  such  as  to  preclude  the 
father  from  making  any  disposition  of  it,  he  may  choose, 
it  has  been  decided  by  the  Sudder  Adawlut  in  two  cases, 
viz.  in  that  of  Eshanchund  Raij  v.  Eshorchund^  Beng. 
Rep.  Ante,  1805,  p.  2 ;  and  in  that  of  Ramkamar,  v.  Ki- 
shenkeenkary  in  1812;  that,  in  Bengal,  a  Zemindar  may 
by  deed  settle  the  ancestral  estate  on  one  son,  to  the 
exclusion  of  the  rest.  I  have,  however,  heard  the  law 
of  these  cases  questioned.  The  contrary  was  deter- 
mined in  the  case  of  Sham  Sing,  v.  Umrastee  (a  Tirhoot 
case),  July  28,  1813,  as  the  law  according  to  the  Mi- 
thila  authorities.  D.(*) 

(Ante,  vol.  i.  p.  183.) 

I  should  think  the  law  must  fix  some  period,  if  not 
direct,  by  analogy,  within  which  the  father  ought  to 
return.  If  it  be  to  be  fixed  discretionally,  his  age  and 
other  circumstances  should  be  considered,  and  a  period 
settled,  after  the  expiration  of  which  the  estate  should 


(1)  William  Dorin,  Esq.  one  of  the  Judges  of  the  Sadder  Dewanny 
Adawlut  of  Bengal. 
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be  made  over  to  the  sons,  and  divided,  if  they  wish  it, 
between  them.  The  father  muirt  be  taken  to  ha?e  Icfk 
home  M  Sftfiiassy:  and,  if  ho  ali^cnt.^  himself  beyond  a 
rca^nablc  timt*,  the  husineM  of  the  world,  and  of  his 
family,  must  not  sutfrr  from  his  caprice.  In  the  mean 
time,  the  estate  might  remain,  as  the  father  left  it,  in 
deposit,  till  the  sons  uro.  ^rown  up  ;  i.  c.  supposing  it 
to  be  in  safe  hands,  and  well  managed.  T/*) 


(1)  WillUn  Thackfn?.  Rm|.  dcccurd  .  late  mtaber  «>f  Concil  at 
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ZILLA  OP  VENDACHELLUM. 

Sept.  9,  1807. 
Penauka-Paty,  v.  Appattyangar. 

(Ante,  fd.  i.  p.  179.^ 

The  sons  of  a  man  possessing  property  inherited  by 
him,  claim  a  division  of  it,  not  including  the  land« 
The  father  not  assenting,  can  they  compel  one  ? 

Anstver. 

They  can  compel  a  division  of  the  land  only,  ac- 
cording to  the  Dca/a  Bkagumy  of  Jkniiia  VahMa ;  and 
Agee  valeva  Bhugumji^)  in  Jagaoinatba  tudcti-pundliatta-' 

(Signed)  SR&KN£Vii»A  Cmarloo,  Pundil. 

Remarks. 

The  answer  is  expressed  too  broadly.  Uflder  partieu-^ 
lar  circmnstances,  a  division  may  be  exacted  by  sonsr, 
against  the  consent  of  their  ftither.  Mrtaesh.  eh.  r. 
seen.  II*  r*  v/« 

*^  They  caimot**— certainly  not ;  ike  property,  barring 
waste,  is  absolute  in  the  father  during  his  life*  E. 

(1)  Signifjinf ,  diyition  in  the  lifetime  of  the  Cathcr. 
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ZILLA  OF  BELLARL 

May  29,  1807. 
Turcapah,  v.  MuUashiah. 

(Ante,  vol.  i.  p.  179.) 

The  Plaintiff  is  one  of  several  sons  of  the  Defendant, 
of  whom,  having  been  turned  out  of  doors  by  him,  he 
demands  his  share  of  the  family  property. 

Is  the  Defendant  compellable  to  acquiesce  in  his 
demand  ? 

Answer. 

According  to  Yajnyawalcya  and  others,  a  &thery 
dividing  his  property  among  his  sons,  must  allot  to  the 
eldest  a  larger  share  than  to  the  rest ;  and,  according  ta 
Vrihaspati,  the  wife  shares  with  them,  if  not  provided 
for  by  her  parents.  It  is  declared  by  Nareda,  that 
though  a  son  should  be  earning  his  own  livelihood, 
not  coveting  what  belongs  to  his  father,  still,  on  a 
division  of  property,  an  allotment  should  be  made  him, 
if  only  to  bar  his  future  claim.  In  the  case  referred^ 
the  Defendant  is  bound  to  allow  the  Plaintiff  the  share 
he  demands. 

(Signed)  Rungacharee,  Pandit. 

Remarks. 
None  of  the  circumstances,  which  could  entitle  a  son 
to  exact  a  partition   from  his   father,  (Mitacsh.  ch.  i« 
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sect.  ii.  §  7.)  appear  to  have  existed  in  the  present 
case.  The  opinion  delivered  seems  contrary  to  the  law 
on  that  point,  as  well  as  in  regard  to  the  superior 
share  of  the  eldest  son  ;  which  Yajnyawalcya  declares 
to  be  optional  with  the  father  in  his  lifetime ;  but 
which  he  is  restricted  from  granting,  if  the  property  be 
hereditary ;  and  which  is  altogether  obsolete  on  a  par- 
tition among  brothers.  Mit.  on  Inh.  ch.  i.  sect  ii.  §  1.  6. 
sect.  iii.  §  4.  C. 

"  Is  bound  to  allow  the  Plaintiff  his  share."  If  he 
thinks  proper  to  divide  his  estate,  he  is  so  bound,  not 
otherwise.  All  he  is  bound  to  do,  during  his  life,  is 
only  to  provide  his  son  with  a  maintenance.  After  his 
death,  the  rejected  son  may.  demand  a  division  from  his 
brothers.  A  father  s  dominion  over  the  family  property 
is  absolute,  so  long  as  he  does  not  waste  it ;  of  which 
the  magistrate  will  judge  in  equity. 

Primogeniture  has  no  force  in  the  present  age.      E. 


VOL.  II. 
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ZILLA  OF  BELLARI. 

May  26,  1808. 

Sarabiah,  v.  MuUiah. 

(Ante,  Tol.  u  p.  179.) 

The  Plaintiff  sues  for  a  division,  his  father  beh^ 
alive.     Is  he  entitled  to  it  ? 

Answer. 

It  is  declared,  by  Haneeta,  that,  while  the  fatber  lives, 
the  son  cannot  interfere  in  the  distribntion  or  expefidi- 
ture  of  money,  in  the  making  of  gifts,  or  the  ponnrfiing 
the  servants  when  they  deserve  it,  without  the  consent 
of  the  father.  The  present  suit  therefore  is  not  com- 
petent. 

(Signed)  Rukgachakt. 

Remark. 

Under  particular  circumstances,  a  son  may  require 
a  division.     Mit  on  Inh.  ch.  i.  sect.  ii.  7.  C. 

Ante,  p.  319.  Pott,  p.  StS. 
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ZILLA  OF  GANJAM. 


(Ante*  Tol.  i.  p.  179.) 


Can  the  sons,  among  the  Wodday  Brahmins,  enforce 
a  division  of  the  family  property,  during  the  life  of 
their  father  ? 

Answer. 

It  depends  upon  whether  the  property  descended  from 
ancestors ;  in  this  case,  they  may :  otherwise,  if  it  was 
acquired  by  the  father. 

Remark. 
Sons  have  a  right  in  particular  cases  only  to  demand 
a   partition    even    of  ancestral    property,   during  their 
father's  life. — See  Mit.  on  Inh.  ch.  i.  sect.  2.  §  7.  and 
Id.  ch.  i.  sect.  2.  7.  S. 

AntSt  p.  dff  • 


x2 
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SUPREME  COURT.  CALCUTTA. 

(Ante,  Tol.  i.  p.  18f .  196.) 

On  tbe  Idth  August,  1781,  and  about  a  year  before 
his  death,  Juggulkisson  Addic,  possessed  of  property, 
partly  descended,  and  partly  acquired,  and  having  a 
wife  and  son,  by  will  executed  and  attested,  disposed 
of  the  whole  in  equal  shares  between  them,  and  died, 
leaving  them  surviving  him. — Upon  reference  to  the 
Pundits  of  the  Court  of  a  long  statement,  of  which  the 
above  is  the  substance, — they  certified  in  favour  of  the 
will. 

Remarks. 

The  doctrine  of  Bengal  appears  to  be  thus  :  A  Hin- 
doo has  absolute  power  in  the  disposition  of  moveables, 
however  obtained,  as  well  as  of  his  own  acquired  real 
estate,  whilst  his  property  in  the  same  endures.  This 
is  however  terminated  by  his  civil  or  natural  death. 
His  civil  death  is  occasioned  by  degradation  from  his 
tribe,  entering  a  religious  order,  and  the  like.  There* 
fore,  there  are  two  periods  for  the  partition  of  the  pro- 
perty above-mentioned  amongst  his  sons;  one  at  his 
choice,  whilst  his  property  endures,  another  at  the  will 
of  the  co-heirs,  or  any  of  them,  when  his  property  has 
become  extinct,  as  above  described.  The  same  princi- 
ple is  applicable  to  the  real  ancestral  estate,  with  this 
difference; — ^The  father  lias   not    absolute  power  over 
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such  property;  neither  can  he,  at  his  choice,  make  a 
partition  of  the  same,  till  the  mother  is  past  child-bear- 
ing. A  partition  made  by  his  choice  must  however 
be  equal ;  though  he  may  preserve  for  himself  a  double 
share.  While  the  ownership  of  the  father  endures,  the 
sons  can  demand  the  partition  of  no  description  of 
property.  S. 
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ZILLA  OF  BELLARI. 

July  16,  1808. 
Soobummab,  v.  Ginecapah. 

(Ante*  vol.  i.  p.  184.  19t,) 

On  a  question,  as  to  the  liability  of  the  son  to  be 
sued,  on  account  of  property  claimed  by  the  father,  the 
father  living  and  amenable  at  the  time,  the  Pimdit  (Run- 
gachary)  certified  in  the  negative. 

Remarks. 
A  son  can  only  sue,  or  defend  a  suit  for  his  father, 
unauthorized  by  him,  if  the  latter  be  disabled  by  de 
crepitude,  disease,  alienation  of  mind,  or  the  like.  See 
a  passage  of  Vrihaspati,  as  follows:  ^'A  kinsman 
*^  (explained  by  Mitra  Misra  to  mean  a  son,  or  other  near 
^'  relation),  or  any  person  who  is  delegated  by  the  pttrty, 
''  may  institute  or  defend  causes  on  the  part  of  one  who 
"  is  an  idiot,  a  madman,  an  old  man,  or  one  afflicted  with 
"  disease." — If  the  father  have  retired  from  worldly  af- 
fairs, the  whole  management  of  the  family  devolves  on 
the  son  ;  and  in  such  case  he  may  of  course  be  sued. 

C. 


Right. — ^The  father  has  absolute  dominion  during 
life :  the  children  have  nothing  to  do  with  the  property, 
or  the  claims  on  it,  till  after  his  decease.  £. 
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ZILLA  OF  CHITTORE. 
Dec.  26,  1810. 

(Auto,  Tot  L  p.  IM.) 

For  the  statement  and  questions  referred  to  the  Pan- 
dit, vid.  post,  p.  238. 

Answer. 
1 .  It  is  ordained  in  the  Sastras,  that  a  man  living  in 
the  same  country,  offers  Pindu  (rice  to  deceased  fore- 
fathers) as  far  as  four  degrees  of  descent ;  and  he  has 
therefore  to  that  extent  a  right  to  demand  a  share  of  his 
ancestor's  property ;  but  that  here  it  ceases,  unless 
there  have  been  an  absence  in  a  distant  country,  in 
which  case  it  extends  to  the  seventh  degree.  The 
claimant  being  of  the  fifth  degree  in  descent  from  the 
first  possessor,  and  not  s^pearing  to  come  within  the 
exception,  on  this  ground  his  claim  fails. 

(Signed)  Alaga  Singana  Chariar. 

Remark. 
See    Devala,  cited  in  3   Dig.  10;   and  Vrihaspati, 
Id.  440.  C. 
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ZILLA  OF  CHITTORE. 
Dec.  26,  1810. 

(Ante,  vol.  i.  p.  198.  f08.  S40.) 

The  owner  of  an  extensive  Jaghire  died,  leaving  two 
sons,  of  whom  the  elder  succeeded  to  it,  the  younger  ac- 
cepted some  villages  as  his  portion.  The  Jaghire  is  in 
possession,  by  descent,  of  the  great-grandson  (by  adop- 
tion,)  of  the  above-mentioned  owner :  and  the  great- 
grandson,  by  the  younger  branch,  now  sets  up  his  claim 
to  a  share  of  it. 

1.  Had  the  claimants  ancestor  (the  younger  brother 
of  the  sons  above-mentioned)  a  right  to  what  is  now  de- 
manded ?  And,  does  the  claimant  represent  him  in  that 
respect  ? 

2.  Admitting  the  original  right,  how  was  it  affected  by 
acceptance  of  the  villages  referred  to  ? 

3.  What  is  the  law,  as  to  the  divisibility  of  a  Jaghire? 

For  answers  to  the  two  first  questions,  vid.  ante, 
p.  327. 

Pundit's  answer  to  the  third  question. 

As  to  the  divisibility  of  a  Jaghire,  it  is  stated  in  the 
Ramayanuniy  Bharaduniy  &c.  (ancient  books,)  that  the 
crown  was  entailed  upon  the  eldest  son ;  the  rest,  pro- 
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vided  with  means  for  their  livelihood,  being  left  to  con- 
quer for  themselves  new  countries.  Though,  by  law,  the 
kingdom  might  have  been  divided,  yet  in  their  prudence, 
this  course  was  preferred,  it  being  thought,  that  if  it  was 
given  to  all,  strife  would  ensue.  Therefore,  and  as  pru- 
dence prevails  often  against  law,  a  kingdom  is  not  divisi* 
ble ;  it  is  so  settled  in  many  countries.(^) 

(Signed) 

Alaga  Singana  Chariak,  Ptmdit. 


Remarks, 

This  is  a  very  good  opinion  of  Alaga  Singana's,  His 
confounding  the  terms  Jagir,  and  Rajiyam,  does  not  de- 
tract from  its  merit ;  it  only  shews  that  he  did  not  pro- 
perly understand  the  former  (foreign)  word.  A  Jagir  is 
a  fief,  (it  may  be  hereditary,  or  not,)  held  under  such 
conditions,  and  for  the  performance  of  such  services,  as 
the  granter  pleases  to  prescribe.  The  Jagirdar  possesses 
no  powers,  except  such  as  are  necessary  for  the  collection 
of  the  revenues  in  the  country  assigned  to  him,  or  such  as 
may  be  specially  conferred  by  the  terms  of  his  grant. 
Such  tenure,  therefore,  can  bear  no  resemblance  to  what 
the  law  calls  Rajiyaniy  —  the  enjoyment  of  sovereign 
power,  paramount  or  subordinate.  The  latter  cannot  be 
divided  ;  for  division  would  destroy  it ;  and  it  is  a  maxim, 
that  nothing  shall  be  divided  which  would  be  destroyed 
by  the  act.     But  the  effects  and  private  estate  of  a  sove- 

(1)  Extracted  from  t  Dig.  12'i. 
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reign  prince  may,  and  ought  to  be,  divided,  like  the  pro* 
perty  of  others,  among  his  children.  K 

(Ante,  Tol.  i.  p.  196.) 

The  succession  of  Zemindaries  has  never  been  regulated 
by  the  common  Hindu  law  of  inheritance,  but  by  die 
usage  of  the  country,  or  the  pleasure  of  government  Had 
they  been  divisible,  we  should  not  have  found  so  many  of 
ancient  date  still  existing  as  we  do.  T.Q 

(1)  William  Thackeray,  Eeq.  deceaaed,  late  member  of  Cooncil  at  Bladraa. 


.  ■_  _:1V 
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MADRAS. 
Sudder  Dewanny  Adawlut 

(Ante,  vol.  i.  p.  184.) 

If  a  Hindu  die,  leaving  property,  can  his  eldest  son, 
being  of  age,  claim  the  outstanding  balances  due  to  his 
father,  without  previous  application  for  the  purpose  to  the 
coheirs  ? — Or,  must  he  obtain  a  Vakaluinamah  froiA  them, 
to  empower  him? 

Answer. 

The  elder  brother  should  consult,  on  the  occasion, 
such  of  his  younger  ones  as  are  of  age  at  the  time. 

Remarks. 
An  elder  brother  may  certainly  take  the  management 
of  the  whole,  with  the  acquiescence  of  the  coheirs; 
(Mit.  on  Inh.  ch.  i.  sect.  iii.  §  3;  and  2  Dig.  text  ix.)and 
if  the  objection  be  on  the  part  of  a  debtor,  pleading  the 
claimant*s  want  of  authority  from  his  coheirs,  the  plea 
would  be  bad ;  though  it  is  presumed  that,  if  he  require, 
for  his  satisfaction  and  security,  that  all  should  join  in  an 
acquittance  for  payments  made  by  him,  he  ought  to  have 
that  satisfaction.  If  the  objection  be  on  the  part  of  the 
coheirs,  the  elder  brother  (no  doubt)  cannot  act  for  them, 
against  their  consent.  C. 

"  Should  consult,"  &c. — That  would  be  very  proper ; 
but  what  answer  is  this  to  the  Courts  question?  It  was 


332  APPENDIX    TO 

meant  to  ask,  whether  it  be  necessary  that  the  elder 
should  receive  a  formal  commission  from  the  other 
brothers,  or  whether  he  may  act  without  it?  The  an- 
swer is,  that  no  formal  commission  is  necessary.  The 
elder  brother  succeeds  naturally,  as  the  representative  of 
the  father,  to  the  administration  of  the  estate;  but,  by 
common  consent,  any  of  the  others  may  do  so.  In  the 
latter  case,  a  written  agreement  may  be  given ;  but  the 
necessity  of  one  is  not  even  here  absolute :  the  general 
notoriety  of  the  fact  is  in  all  cases  sufficient.  E. 
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ZILLA  OF  BELLARI. 

April  22,  1807. 
Nedanapatee  Vencapah,  v.  Rangapab. 

(Ante,  Tol.  i.  p.  184.)  ' 

The  Plaintiff,  an  inhabitant  of  Taudaputtree,  states, 
that  the  Defendant,  in  the  year  Durmatty,  gave  him  a 
bond  in  the  name  of  his  elder  brother  Semapah,  for 
pagodas  1135,  due  on  account  of  clothes  purchased:  to 
which  the  Defendant  alleges  in  answer,  that  as  he  did  so 
by  the  direction  of  his  brother,  who  is  living,  the  latter 
should  have  been  made  the  Defendant.  To  this  the 
Plaintiff  replies,  that  they  are  an  undivided  family,  and 
that  the  elder  brother  not  being  on  the  spot,  and  the 
Defendant  having  given  the  bond,  though  in  the  name  of 
the  elder  brother,  who  received  the  goods,  the  action  is 
properly  brought. — Qu.  Is  it,  under  these  circumstances, 
maintainable  against  the  Defendant  ? 

Answer. 

According  to  the  Sastras,  applicable  to  an  undivided 
family,  the  elder  brother  being  alive,  though  absent,  the 
younger  is  not  answerable. 

(Signed)  Rangacharloo,  Pundit. 

Remarks, 

This  opinion  appears  to  proceed  on  the  ground  of 
the  elder  brother  being  sole  manager,  and  alone  per- 
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sonally  responsible  for  debts  contracted  on  the  common 
account.  This  would  not,  however,  exempt  the  joint 
stock,  and  younger  brother's  share  of  it,  from  being  an- 
swerable for  the  debt.  The  absence  of  the  elder  brother, 
independently  of  the  circumstance  of  the  debt  having 
been  contracted  by  the  younger  brother,  in  the  name  of 
the  elder,  rendered  the  younger,  in  this  case,  even  per- 
sonally amenable. — See  1  Dig.  text  clxxx.  and  following 
gloss.  It  would  be  otherwise,  if  the  debt  be  taken  to 
have  been  contracted  on  the  separate  account  of  the  elder 
brother;  in  which  case  the  younger  one  would  not  be 
answerable,  in  consequence  of  the  absence  of  the  eldest, 
until  the  lapse  of  twenty  years.    See  Id.  text  clxxv. 

C. 

Here  the  letter  of  the  general  law  is  applied,  without 
discrimination,  to  a  particular  case.  Where  was  the 
estate  ?  Did  it  remain  in  the  management  of  the  younger 
brother?  Whoever  is  in  the  management  of  the  joint 
property,  is  answerable  for  all  claims  upon  it,  be  he 
elder,  or  younger.  E. 
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ZILLA  OF  CHINGLEPUT. 

March  31,  1804. 

(Ante*  Tol.  i.  p.  184.) 

Of  brothers  constituting  an  undivided  family,  how  far 
has  the  elder  a  power  to  bind  the  rest  by  his  bond  ? 

Answer. 
If  an  engagement  by  an  elder  brother  for  a  debt 
specifies,  that  it  is  for  himself  and  his  brothers,  and  it 
appears  that  he  had  had  the  management  of  the  fiLmily, 
it  is  in  force  against  all. 

(Signed)  T.  Kistnama  Chariar. 

Remarks. 
Being  the  managing  member  of  a  family  partnership, 
the  elder  brother  had  a  power  to  bind  his  partners  for  a 
debt  contracted  for  the  concern :  and  his  brothers  wiU  be 
bound  by  his  act,  unless  they  can  shew  that  the  debt, 
though  purporting  otherwise,  was  contracted  for  his 
separate  interest ;  and  diat  the  lender  was  apprized  that 
it  was  so.  C. 

Whoever  has  the  management,  elder  or  younger,  binds 
by  his  acts  the  other  parceners.  E. 
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ZILLA  OF  CHINGLEPUT. 

August  6,  1806. 
Venkatakistnyengar,  v.  Narayen. 

(Ante,  vol.  i.  p.  tfOO.) 

The  Defendant  executed  a  bond,  to  the  Plaintiffs 
father,  for  a  debt  due  to  him  by  the  father  of  the  Defen- 
dant. At  the  time  of  executing  it,  he,  (the  Defendant^)  liis 
younger  uncle  Caulapa  Reddy,  and  his  elder  uncle*s  son 
Tremala  Reddy,  were  all  living  together  in  the  same 
house,  undivided :  but,  three  years  afterwards,  they  dU 
vided  their  property,  and  have  since  lived  separate. 

Under  these  circumstances,  is  the  Defendant  liable  to 
pay  the  whole  amount  of  the  bond,  or  his  proportion  only  ? 

Answer. 

It  appearing  that  the  bond,  given  by  the  Defendant^  for 
a  debt  due  from  his  father  to  the  father  of  the  -Plaioliff, 
was  for  so  much  borrowed  for  the  common '  use, ; white 
Defendant  s  father,  his  brother  Caulapa  Reddy,  and  his 
other  brother's  son,  Tremala  Reddy,  were  living  together 
as  an  undivided  family,  and  that  they  afterwards  divided, 
and  since  live  separate,  the  amount  of  the  debt,  so  secured, 
should  be  paid  in  the  proportions  in  which  the  several 
parties  divided  the  estate ;  and,  consequently,  the  Defen- 
dant is  answerable  for  his  proportion  only.  It  is  so  laid 
down  in  tlie  section  entitled    Raiidana^  (title.  Debt,)  of 
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the  second  chapter,  called  the  Chapter  of  Causes,  in  the 
Dherma  Sastra,  Vijnyaneswara. 

(Signed)  T.  Kistnama  Chary,  Pundit. 

Remarks. 

The  action  seems  to  have  been  properly  brought  against 
the  Defendant ;  and  the  Plaintiff  should  have  had  judg- 
ment against  him :  leaving  him  to  recover  from  his  uncle, 
and  cousin,  their  rateable  proportions ;  the  debt  having 
been  originally  contracted  for  the  common  concern,  and 
the  payment  of  it  not  otherwise  provided  for  on  the 
partition. 

But,  if  the  son  had  not  entered  into  a  new  obligation, 
the  opinion  delivered  in  this  case  would  be  correct :  as, 
in  such  circumstance,  the  son  is  answerable  only  for 
his  father's  share  of  a  debt  contracted  by  him,  when 
acting  for  his  coheirs.  See  Jagannatha's  Dig.  vol.  i.  text 
clxxxii.  C 


VOL.  II. 
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ZILLA  OF  CHINGLEPUT. 

Kistniengar, 

V. 

Sreeny vassyengar  and  Vurdyengar. 

(Ante,  Tol.  i.  p.  200.  t25.) 

The  Defendants  (brothers)  divided  their  estate  in  1787, 
as  they  pretend.  It  is  proved  that,  in  1793,  Vurdyengar 
having  drawn  the  bond  on  which  the  action  13  brought^ 
Sreenyvassyengar,  the  other  Defendant,  executed  it  for 
himself  and  coparceners ;  and  that  part  of  the  money  se- 
cured by  it  was  taken  up  to  defray  the  marriage  ceremo* 
nies  of  Vurdyengar. 

The  question  is,  whether  both  are  answerable  in  the 
action,  or  only  ojue,  and  which  ? 

It  appearing  that  the  bond  in  question  was  executed 
by  Sreenyvassyengar,  for  himself  and  coparceners,  on 
account  of  money  taken  up  for  Vurdyengar's  marriage, 
both  are  answerable  for  it,  it  not  being  proved  that 
they  had  previously  divided. 

(Signed)        T.  Kistnama  Chariar,  Pandit. 

Remark. 
See  Jagannatha  s  Digest,  vol.  i.  text  clxxxi.  The  debt 
having  been  contracted  during  family  partnership,  in  the 
name  of  the  coparceners,  for  the  common  concern,  (the 
marriage  of  a  brother  being  a  charge  defrayable  out  of 
the  joint  stock,)  it  was  no  doubt  recoverable  from  both 
brothers.  C. 
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ZILLA  OF  CUDDAPAH. 


Latchemenada,  v.  Visvanada  S- 


(Ante,  Tol.  i.  p.  200.  225.) 

The  Defendant,  and  the  husband  of  the  Plaintiff  being 
brothers,  and  undivided,  and  their  mother  dying,  the 
Defendant,  in  the  absence  of  his  brother,  made  a  gift  of 
land  on  the  occasion  of  her  death,  equal  to  two  mercalls 
of  seeds,  to  one  Annavaraloo  Sashumbuttoo ;  he,  the 
Defendant,  being  at  the  time  in  possession  of  the  family 
property.  Quest.  Was  the  gift  good  as  against  the 
absent  brother,  unauthorized  by  him  ? 

Answer. 

Where  one  brother  has  the  consent  of  the  others  for  a 
present,  a  sale,  or  a  mortgage,  all  will  be  bound  by  it.. 
In  the  present  case,  the  gift  in  question  is,  as  against  the 
absent  brother,  the  same  as  if  it  had  not  been  made,  not- 
withstanding the  doctrine,  that  a  mother  is  to  her  son  as 
a  divinity ;  the  effect  of  which  is,  that  a  gift  of  a  man  out 
of  his  own  share,  with  a  view  to  her  salvation,  on  occasion 
of  a  sacrifice  offered  to  her,  will  be  a  gift  on  good  con- 
sideration :  but  the  Defendant  was  incapable  of  making 
such  a  one  out  of  lands  the  property  of  both,  without  joint 
concurrence. 

(Signed) 


Y  2 
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Remarks. 
See  Mit.  on  Inh.  ch.  i.  sect  i.  §  28,  29.  The  gift 
being  made  for  the  spiritual  benefit  of  a  mother's  shade, 
and,  so  far  as  appears,  being  not  excessive  for  that  pur- 
pose, according  to  the  religious  notions  of  the  parties, 
seems  to  come  under  the  description  of  indispensable 
duty,  for  which  one  brother  is  competent  to  make  a  valid 
gift,  without  the  consent  of  the  other, —  it  could  not 
therefore  be  recalled.  The  action,  however,  does  not 
appear  to  have  been  brought  for  this  purpose,  the  donee 
being  no  party  to  the  suit ;  but  for  that  of  charging  the 
whole  gift  against  the  donor's  share  of  property ;  in  which 
view  also  the  maxim  cited  from  the  Mitacshara  is  adverse 
to  the  Plaintiff's  claim,  which  goes  to  disallow  this  dis- 
posal of  property,  as  for  the  common  concern.  C. 

If  the  husband  of  the  Plaintiff  had,  during  his  lifetime, 
sued  the  Defendant,  he  might  have  recovered ;  as  the 
bringing  of  the  action  would  have  implied  that  the  aliena- 
tion was  made  without  his  consent.  Or,  if  the  Plaintiff 
had  proved,  not  merely  that  his  consent  was  not  g^ven, 
but  that  be  refused  it  at  the  time  of  the  alienation,  or 
disapproved  the  act  as  soon  as  he  was  informed  it  had 
taken  place,  then  she  would  have  been  entitled  to 
recover.  But  the  Hindu  law  will  infer  that  all  cha- 
ritable acts  performed  by  one  parcener,  especially  one  so 
sacred  as  that  which  operates  toward  the  "  salvation**  of 
the  common  mother,  are  performed  on  account  of,  and 
with  the  consent  of  the  rest,  the  contrary  not  being 
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shewn;  and,  in  the  present  case,  the  contrary  is  not 
shewn ;  as  it  does  not  appear  that  the  then  living  par- 
cener objected  to  the  gift  being  by  his  brother,  or  that  he 
disapproved  of  it  at  any  subsequent  period;  had  the 
alienation  been  made  for  any  common  purpose^  not  cha- 
ritable, the  inference  of  the  law  would  have  been  directly 
the  reverse  of  what  I  have  here  stated ;  it  would  have 
been  that  the  absent  parcener  did  not  consent,  unless 
the  contrary  were  shewn ;  in  this  case  it  is  that,  unless 
the  contrary  be  shewn,  he  did  consent  The  Pundit 
has  not  sufficiently  considered  these  legal  distinctions. 

E. 

It  may  be  remarked,  in  addition  to  the  above  observa- 
tions, that,  had  the  PlaintifTs  husband  been  a  minor  at  the 
time  of  the  grant  in  question,  it  would  have  been  clearly 
good,  without  his  consent^  which  he  would  not,  during 
minority,  have  been  competent  to  give.  (Mit  on  Inh. 
ch.  i.  sect.  i.  §  28,  29.)  It  does  not  appear  that  he  was 
a  minor ;  but  it  is  stated  that  he  was  absent  at  the  time, 
which  would  be  equally  material,  as  connected  with  the 
occasion  of  the  grant;  being  the  death  of  the  mother, 
whose  ceremonies  could  not  conveniently  wait  Minors 
and  absentees  stand,  in  many  respects,  in  point  of  Hindu 
law,  on  the  same  footing.  T.  A.  S. 
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ZILLA  OF  NELLORE. 

(Ante,  vol.  i.  p.  tOO,) 

By  the  Pundit. 

A  younger  brother  is  answerable  for  a  debt  contracted 
by  the  elder,  whether  for  the  support  of  the  family,  or  for 
charitable  purposes,  or  on  account  of  their  trade ;  pro- 
vided the  elder  be  dead,  or  absent  in  a  distant  country. 
But,  all  living  together,  the  elder  is  alone  answerable. 

Remarks. 

A  debt  contracted  by  any  one  brother,  living  in  family 
partnership,  for  the  support  of  the  family,  is  binding 
upon  all,  in  every  case.  But  consent,  express  or  implied, 
is  requisite,  in  the  case  of  one  contracted  in  course  of 
trade,  or  for  charitable  purposes. 

The  answer,  in  the  present  case,  supposes  the  elder 
brother  to  be  manager  for  the  family.  This  might 
exonerate  the  person  of  the  younger  one,  but  not  the 
property.  '  See  1  Digest,  texts  clxxx.  clxxxi.  clxxzii. 
clxxxiii.  C. 

"  Alone." — The  person  in  management  of  the  estate  is 
answerable.     This  is  not  necessarily  the  elder  brother. 

E. 
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MADRAS. 
S udder  Dewanny  Adawlut. 

(Ante,  vol.  i.  p.  SOO.) 

A  HindoOy  being  in  possession  of  landed  and  other  pro- 
perty, died>  leaving  two  sons,  the  younger  a  minor  of 
thirteen  yea^  only,  at  the  death  of  his  father.  The 
elder  of  the  two,  taking  possession  of  the  paternal  pro- 
perty, proceeded  to  borrow  successive  sums  of  money, 
amounting,  on  a  settlement  of  accounts  with  the  lender, 
to  a  sum  for  which  he  gave  his  note,  mortgaging,  for  the 
payment  of  it,  the  family  property.  The  amount  ex- 
ceeds his  share  of  that  property.  The  younger  brother 
was  not  priVy  at  the  time  to  the  contracting  of  the  debt ; 
nor  has  he  ever  recognised  its  validity,  so  far  as  his 
interest  is  concerned.  Neither  does  it  appear  that  it  was 
incurred  on  account  of  the  family.  Under  these  circum- 
stances, is  it  chargeable,  beyond  the  share  of  the  elder 
brcrther^  on  ^e  paternal  property  ? 

Answer. 

The  Sastree,  Vencatasa,  certified  that,  under  the  cir- 
cumstances stated,  the  act  of  the  elder  brother  could  not 
prejudice  the  rights  of  the  younger. 

Remarks. 
Extract  from  a  letter  (1813)  from  Mr.  Colebrooke,  to 
the  then  Chief  Justice  of  Madras,  upon  a  suit  before 
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the  Court,  impeaching  the  transaction  above  alluded 
to  ;Q)  and  upon  which  the  preceding  reference  was  made 
to  the  Pundits  of  the  Sudder  Dewanny  Adawlut 

On  the  subject  of  the  question  which  you  had  lately 
before  you,  I  entirely  agree  with  you,  that  a  mortgage, 
sale,  or  gift,  by  one  of  several  joint  owners,  without  the 
consent  of  the  rest,  is  invalid  for  other's  shares.  In  Ben- 
gal law,  it  is  clear,  that  it  is  good  for  his  own  share ;  and 
for  that  only.  In  other  provinces,  it  is  as  clear,  that  the 
act  is  invalid,  as  it  concerns  others'  shares ;  and  the  only 
doubt,  which  the  subtlety  of  Hindu  reasoning  might 
raise,  would  be,  whether  it  be  maintainable  even  for  his 
own  share,  of  undivided  property.  On  the  two  first 
points,  then,  as  stated  by  you,  the  law  is  undoubtedly  as 
you  have  viewed  it.  On  the  third  point,  I  take  the  law 
to  be,  that  the  consent  of  the  sharers,  express  or  implied, 
is  indispensable  to  a  valid  alienation  of  joint  property, 
beyond  the  share  of  the  actual  alienor ;  and  that  an  un- 
authorized alienation  by  one  of  the  sharers  is  invalid, 
beyond  the  alienor's  share,  as  against  the  alienee.  But 
consent  is  implied,  and  may  be  presumed  in  many  cases, 
and,  under  a  variety  of  circumstances,  especially  where  the 
management  of  the  joint  property,  entrusted  to  the  part 
owner,  who  disposes  of  it,  implies  a  power  of  disposal ; 
or,  where  he  was  the  only  ostensible,  or  avowed  owner; 
and,  generally,  when  the  acts,  or  even  the  silence  of  the 
other  sharers,  have  given  him  a  credit,  and  the  alienee 

(1)  See  Notes  of  Cases  at  Miulns,  vol.      .  p.        .  £d.  18t7. 
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had  not  notice.  I  cannot  refer  you  to  authority  beyond 
the  passages  to  which  you  have  already  adverted,  for  this 
position.  I  rather  consider  it  to  be  a  point  of  evidence, 
what  shall  suffice  to  raise  the  presumption  of  consent,  or 
acquiescence,  than  a  matter  on  which  the  Hindu  law  has 
pronounced  specifically ;  and  I  do  not  recollect  any  pas- 
sages more  express,  than  those  to  which  you  have  re- 
ferred, shewing  that  the  alienation  is  invalid,  as  against 
the  alienee.  The  case  of  Prannath,  v,  Calisj(unker,(^)  to 
which  you  refer,  was,  I  conceive,  determined  on  the 
ground  of  implied  consent ;  the  land  being  answerable  for 
the  revenue,  for  which  the  managing  owner  had  engaged, 
on  the  part  of  himself  and  sharers ;  besides  other  peculiar 
circumstances  in  the  case. 

(1)  lUportf  in  Sodder  D.  Adawlat,  Bengtl,  prrriomly  to  18A5,  p.  49.  HU 


/ 
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ZILLA  OF  COMBACONUM. 

Feb.  12,  1807. 
Chandranader  Moodeliar,  v.  Sashier. 

(Ante,  na.  i  p.  Ml.) 

Upon  examination  of  the  matter  in  dispute  between  the 
parties,  it  appears  that  Ramien,  the  Defendants  brother, 
borrowed  from  the  Plaintiff  two  thousand  gold  chuck- 
rums;  and  that,  after  his  death,  Nauna  Jyen,  another 
brother,  let  some  villages  to  the  Plaintiff,  under  an 
agreement  to  credit  the  rent  toward  liquidating  the  debt 
contracted  by  Ramien,  and  that,  if  a  balance  should  re- 
main finally  due  to  the  Plaintiff,  he,  Nauna  Jyen,  would 
execute  a  fresh  writing  for  the  amount.  Nauna  Jyen  died 
three  years  after ;  and  a  balance  remaining  due,  it  is  re- 
quired to  know,  whether  the  Defendant  be  answerable  for 
it,  he  and  his  brothers  never  having  divided,  though  they 
lived  separate. 

Afistuer. 
Though  there  never  was  any  division  between  the  De- 
fendant and  his  brothers,  yet,  if  the  Defendant  lived 
alone,  unconnected  with  them,  acquiring  property  inde- 
pendently of  the  paternal  estate,  or  of  aid  from  them, — 
distinct,  not  only  in  his  dealings,  but  in  his  offerings  also 
to  their  common  ancestors, — or,  if  the  debt  contracted 
was  not  for  the  support  of  the  family,  he  being  connected 
with  it, — in  any  of  these  cases,  he  is  not  answerable  to  the 
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Plaintiff  for  the  balance,  unless  he  should  be  in  posses- 
sion of  assets,  belonging  to  Ramien. 

(Signed)  Vernoo,  Sastree. 

Remarks. 

See  Yajnyawalcya  and  Nareda,  cited  by  Jagannatha, 
1  Dig.  p.  282.  text  clxxx.  clxxxi.  and  3  Dig.  text 
ccclxxL  C. 

The  circumstances  here  stated,  and  many  others^  indi* 
cate  either  division,  or  relinquishment  of  joint  property, 
but  do  not  constitute  absolute  proof  of  it.  Notwithstand- 
ing the  proof  of  such  circumstances,  the  judge  ought  to 
satisfy  himself  that  the  separation  was  such  as  equitably 
to  release  the  Defendant  from  responsibility  for  the  acts 
of  his  coparceners.  Admitting  every  circumstance  in- 
dicating division,  still,  if  it  appeared  that  one  of  the  par- 
ceners allowed  the  semblance  of  an  undivided  family  to 
exist,  either  by  occasionally  asserting,  or  not  denying  it 
when  asserted ;  and  that  a  stranger,  actuated  by  impres- 
sions so  received,  lent  money,  or  formed  contracts  with 
the  others,  a  parcener  so  acting,  would  be  answerable  for 
such  debts,  and  must  abide  by  such  contracts.  This  ap- 
plies, however,  in  strictness  to  brothers  only ;  the  natural 
coimexion  between  cousins,  &c.  is  not  so  great,  and  less, 
therefore,  is  required  to  estaUish  their  separatioiL  Per- 
haps sometimes  it  ma^  be  incumbent  on  the  claiBaant  to 
prove  their  union,  which,  amos^  bro^rs,  the  law  infenk 

E. 
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BOMBAY. 
January  23, 1811. 

(Ante,  Tol.  i.  p.  201.) 

Two  brothers,  possessing  a  house  jointly,  the  elder 
executes  a  contract  for  the  sale  of  it,  in  the  name  of  him- 
self, and  his  absent  brother ;  and  deposits  it  with  a  third 
person,  on  condition  that  it  is  to  be  delivered  to  the  pur- 
chaser, on  its  being  signed  by  the  younger  brother,  and 
the  purchase-money  received.  The  younger  brother  ob- 
jecting to  sign,  the  purchaser  still  insists  upon  the  benefit 
of  the  contract,  as  entered  into  by  the  elder,  and  sues  ac- 
cordingly.—  Is  he  entitled  to  it  ? 

Answer. 
It  depends  on  the  age  of  the  younger  brother  at  the 
time.  If  he  was  of  age,  the  claim  is  available  only  as 
against  the  share  of  the  elder,  who  took  upon 
enter  into  the  contract  without  the  privity  of 
But  if  the  younger  were  at  the  time  a  minor^  the  property 
being  undivided,  the  purchaser  may  enforce  his  claim  to 
the  full  extent. 

(Signed)  Vistnu  Pandoorung,  Sastree. 

Remark. 
This  opinion  seems  to  be  grounded  on  the  Mitac- 
shara  on  Inh.  ch.  i.  sect.  i.  §  29  ;  but  should  be  restricted, 
as  it  there  is,  to  a  case  of  indispensable  necessity  for  the 
common  interest.  The  purchaser  must  take  care,  that  the 
purpose  of  the  sale  be  such  as  will  maintain  its  validity 
under  the  provisions  of  the  law.  C. 
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ZILLA  OF  CHINGLEPUT. 
June  18,  1805. 

(Ante,  vol.  i.  p.  tOl.  209.) 

Upon  an  application  to  the  Court  on  the  part  of  Viza- 
yaragavienjar,  son  of  Vurdienjar,  for  a  division  of  family 
property  belonging  in  coparcenary  to  himself  and  uncles, 
it  appears  that  the  complainant,  having  taken  upon  him- 
self to  dispose  of  a  village  belonging  to  the  property  in 
question,  has  appropriated  the  proceeds  partly  in  the 
discharge  of  his  father's  debts,  the  remainder  to  other 
purposes  foreign  to  the  coheirs. 

Aiistver. 

Upon  this  statement,  Vizayaragavienjar  had  no  right  to 
dispose  of  any  part  of  the  joint  property,  to  answer  either 
the  debt  of  his  father,  or  any  purpose  of  his  own,  without 
the  consent  of  his  coparceners,  no  partition  having  been 
previously  made. 

(Signed)  Kistnama  Chariar,  Pundit. 

Remarks. 

See  Mit.  on  Inh.  ch.  i.  sect.  i.  §  30.  32.  None  can 
dispose  of  joint  property  (especially  immoveables)  without 
consent  of  the  sharers.  But  here  the  sale  appears  to 
have  been  without  authority,  general  or  special.  In 
setting  it  aside  on  this  ground,  equity  would  require 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a 
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partition  of  the  whole,  or  a  sufEcient  portion  of  it,  so  as  to 
make  amends  to  the  purchaser  out  of  the  vender's  share. 
It  is  presumed  that  the  debt,  stated  to  have  been  dis- 
charged, was  one  for  which  the  coheirs  were  no  way 
answerable ;  else  the  case  would  come  within  the  excep- 
tion in  the  Mitacshara,  ch.  i.  sect.  i.  §  28.  C. 

^<  Had  no  right,"  &c.  Certainly  not.  And  the  sale  is 
valid,  only  so  far  as  the  sellers  share  in  the  properly 
extended.  Both  the  seller  and  purchaser  are  punishable 
criminally  in  this  case ;  for  the  sale  is  fraudulent  in  one ; 
and,  subject  to  the  contrary  being  shewn,  the  law  will 
imply  that  it  is  collusive  in  the  other.  See  the  title  of 
Aswamivicrayaj  sale  without  ownership  in  any  of  the 
books.  E. 
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ZILLA  OF  CHITTORE. 


(A«Lte>  tol.  h  p.  t06.) 


The  deceased,  possessed  of  property  according  to  the 

accompanying  schedule,  left  at  his  death  two  wives,  with 
one  son  by  the  first,  and  three  sons  and  two  daughters  by 
the  second.  How,  according  to  Sastra,  is  the  estate  to 
be  divided  ? 

Anstver. 
There  is  Patni  bhagUy  and  there  is  a  Putra  hhaga ; 
and  it  is  a  question  much  disputed  in  books,  which  is  the 
true  rule  of  division.  Patni  bhaga  is  the  division  ac- 
cording to  wives ;  Putra  bhaga  that  according  to  sons. 
With  some,  as  in  the  Sarasvati  Velasuniy  it  depends  upon 
caste ;  Basheacarloo  being  said  to  have  settled  it,  on  com- 
paring all  the  authorities,  that,  in  the  Brahmin  caste, 
Patni  bhaga  should  prevail,  the  widows  taking  equal 
shares  with  their  respective  sons ;  that,  in  the  Chatrya 
they  should  have  only  what  their  husbands  pleased  to 
give  them ;  and  that,  in  the  Vaisya,  and  Soodra  castes 
also  Patni  bhaga  should  be  the  rule,  grounded  with  re- 
spect to  these,  on  custom.  The  parties  in  this  case  being 
Soodras,  custom  governs,  not  law,  excepting  so  far  as 
custom  becomes  law,  in  the  extent  to  which  it  prevails, 
as  it  does  in  this  case,  superseding  the  Sastras;  and 
the   division  accordingly  must  be  according  to  Patni 

bhaga. 

(Signed)        Alaga  Singana  Chart. 
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Remarks. 
If  the  custom  be  as  stated,  the  opinion  is  right  But 
the  general  doctrine  is,  that  partition  by  allotment  to 
wives,  instead  of  their  sons,  only  takes  place  when  the 
number  of  sons  by  each  wife  is  equal.  See  2  Dig. 
p.  572,  575.  texts  lix.  Ixii.  C. 

^^  A  question  much  disputed  in  books,  which  is  the 
true  rule."  I  know  not  that  any  authority  admits  Patm 
bhaga  to  be  the  ^^  true  rule."  It  is  only  allowed  by  some, 
and  entirely  rejected  by  others  ;  this  is  all  the  '^  dispute" 
that  exists  about  it. 

Supposing  (what  does  not  appear)  that  the  customary 
existence  of  Patni  bhaga  was  proved  to  obtain  in  the 
particular,  Cula  of  Sudras,  to  which  the  parties  in  the 
cause  belonged,  this  opinion  is  correct ;  if  not,  not.  The 
division  by  Patni  bhaga  must  always  'be  unequal  with 
respect  to  the  children  of  each  Venter;  for  if  there  be  two 
wives,  and  one  son  by  either  first  or  second  of  the  two, 
he  takes  half  the  estate ;  and  if  there  be  a  dozen  by  the 
other,  they  take  no  more  among  them.  In  the  present  case, 
dividing  by  Putra  bhaga^  the  three  sons  would  take  each 
one-third  of  the  estate,  and  the  mothers  and  sisters  would 
be  jointly  provided  for :  if  by  Patni  bhaga^  the  son  of 
the  first  marriage  takes  one-half,  and  provides  for  his  own 
mother  only,  those  of  the  second  take  one-half  also,  and 
provide  jointly  for  their  mother  and  sisters.  If  the  order 
had  happened  to  have  been  reversed,  and  the  single  son 
been  of  the  second  marriage,  ho,  though  the  younger 
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brother  of  the  four,  would  still  have  got  half  of  the  whole 
estate.  These  are  the  different  effects  of  the  two  modes 
of  divisioDy  which  I  have  taken  this  opportunity  of  ex- 
plaining; an  explanation  which,  I  think,  clearly  shews 
that  no  judge  should  allow  of  the  division  by  Patni  bhaga, 
if  he  can  avoid  it.  E. 


VOL.  II. 
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ZILLA  OF  CHINGLEPUT. 
Jan.  29v  ld07. 

(Ante,  Tol.  i.  p.  206.) 

The  parties  are  of  the  Sudra  caste,  and  the  deceased 
having  died  leaving  two  v^idows,  with  one  son  by  one, 
and  three,  with  two  daughters,  by  the  other. — ^How  is 
the  estate  he  has  left  to  be  divided  ? 

^Answer. 
Any  bond  Jide  gift  by  the  deceased  in  his  lifetime,  the 
jewels  given  to  the  girls,  those  worn  by  the  wives,  to- 
gether with  their  clothes,  the  jewels  worn  by  the  sons, 
or  their  wives,  being  equal  in  value,  and  if  not  equal, 
enough  being  set  apart  to  render  them  so  ;  deducting  all 
this,  with  as  much  as  may  be  sufficient  to  provide  for  the 
weddings  of  the  unmarried  brothers  and  sisters,  the  re- 
mainder should  be  divided  equally  among  the  mothers 
and  sons.  It  is  true,  that  some,  among  the  Sudras,  first 
divide  according  to  the  number  of  widows,  or  mothers, 
and  then  subdivide  the  respective  shares  among  the  sons 
of  each.  A  rule  to  this  effect  is  laid  down  in  the  Sarai- 
vati  Vilasaf  sect.  Dayabhaga;  but  not  being  founded 
on  the  Sastras,  it  is  not  to  be  followed. 

Remarks. 
With  respect  to  the  deductions  to  be  previously  made, 
see  Mitacsh.  on  Inh.  ch.  i.  sect.  iv.  16.     Dayabhaga, 
ch.  vi.  sect.  ii.  p.  127.  and  Jagannatha,  book  v.  under 
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ccclxii.  and  cccebudv.  With  respect  to  the  mle  of 
division  alluded  to,  considering  the  difference  of  opiniom 
which  appears  to  prevail,  it  would  seem  mot  to  be  a  vrdl 
established  usage^  to  divide  the  property  among  wives^ 
instead  of  sons.  G. 

The  division  of  heritable  property  among  the  whole 
offspring,  and  not  among  the  widows,  (for  example,  if 
there  are  seven  children  and  three  widows,  the  division  of 
the  estate  into  seven  shares,  one  for  each  child,  instead  of 
into  three ;  i.  e.  one  for  each  widow  and  her  respective 
children,)  is  the  law  of  the  Sastras ;  the  contrary,  how- 
ever, is  established  in  practice  in  many  parts  of  these 
territories,  as  fully  as  is  Gavelkind  in  Kent;  and  is 
therefore  properly  admitted  as  legal,  in  the  Saraswati 
Vilasa.  E. 

Note.  The  question  involved  in  this  doubt  is  as  be- 
tween Putna  Baugunij  and  Putra  Baugum.  The  former 
is,  where  the  division  refers  to  the  mothers,  and  is  per 
stirpes ;  the  latter,  where  it  is  per  capita j  directly  among 
the  sons.  And  it  seems  to  be  vexata  qucestio.  Some,  where 
there  are  several  widows,  contend  for  the  right  of  each 
mother  to  share  equally  with  her  sons ;  but  these  are  but 
few.  Whatever  be  the  rule,  as  it  regards  the  sons,  the 
widow,  or  widows,  are  to  be  provided  for  out  of  what  has 
been  left  by  the  deceased,  in  the  shape  of  maintenance. 

The  custom  alluded  to  by  the  Pundit,  is  certainly  con- 
trary to  the  general  law ;  as  to  its  local  prevalence,  I  of 
course  cannot  speak.  In  this  case,  the  sons  are  the  heirs 
of  their  father's  estate  ;  out  of  which  they  are  bound  to 
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provide  for  his  widows,  and  the  marriage  of  their  sisten. 
In  the  Mitacshara,  it  is  held  that  each  widow  should 
receive  as  maintenance  a  son*s  share;  and  that  each 
unmarried  daughter  is  entitled  to  a  quarter  of  what  her 
allotment  would  be  were  she  male.  According  to  this 
doctrine,  supposing  the  two  daughters  unmarried,  I 
imagine  the  estate  would  be  divided  into  thirty-two  parts, 
of  which  each  son  would  take  five,  each  widow  as 
maintenance  five,  and  each  daughter  one.  S. 


■ » 
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MADRAS. 

Sudder  Adawlut. 
Aiig.  9,  1808. 

(Ante,  Tol.  i.  p.  f 06.) 

A  Hindoo,  possessed  of  landed  and  other  property,  dies, 
having  had  two  wives,  by  one  of  whom  he  leaves  two. 
sons,  by  the  other  only  one.  The  sons  disagreeing  as  to 
the  division  of  the  paternal  proper^,  it  is  required  to 
know  how  it  is  to  be  made. 

Answer. 
In  Jagannatha,  (division  of  inheritable  property,)  it  is 
directed  that  the  estate,  real  and  personal,  left  by  the 
father,  should  be  equally  divided  among  all  his  soas. 

(Signed)  Vencatasa,  Sastree. 

Remark. 

See  Digest,  vol.  iii.  p.  75.  book  v.  52. 

This  is  the  law ;  but  in  many  parts  of  the  Southern 
countries,  the  custom  of  dividing  the  property  in 
equal  shares  to  the  venter^  and  afterwards  equally  be- 
tween the  sons  of  the  several  venters  is  so  strongly  esta- 
blished, that  it  must  be  allowed  to  supersede  the  general 
law.  £. 

Vid.  pott,  p.  42-4. 
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CHITTOOR,  PROVINCIAL  COURT. 

March  18,  1811. 

(Ante,  Tol.  i.  p.  f06.) 

The  deceased,  a  member  of  an  undivided  family,  died, 
leaving  three  brothers  undivided,  and  a  sonof  ftbout  eight 
years,  under  charge  of  one  of  his  imcla.  The  toi^ 
having  come  of  age,  calls  upon  his  guardian  incle  to 
account  for  his  fathers  shai^  of  the  property,  which 
the  uncle  refuses  to  do,  alleging  that  he  (his  nq^ew)  is 
entitled  only  to  share  in  common  with  his  uncles  and 
cousins.  The  estate  remains  undivided.  What  is 
the  law  ? 

Answer. 

If  the  brothers  of  the  deceased,  and  other  kinsmen  who 
are  entitled  to  share  the  common  property,  have  lived 
together  in  one  house,  dressing  victuals  together,  and  per- 
forming religious  rites  and  duties  in  common,  and  eventu- 
ally augmenting  their  means,  whether  by  their  joint 
industry,  or  by  employment  of  the  family  stock, — in  such 
case,  after  first  discharging  any  debts  that  may  be  owing, 
what  remains  of  the  property  of  every  description,  viz.  the 
live  stock,  precious  metals,  houses,  lands,  &c.  is  divisible 
equally.  Brother's  sons  take  respectively  their  father^s 
shares.  The  claimant  is  entitled  to  the  share  that  would 
have  belonged  to  his  father. 

(Signed) 
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Remark. 
Tbe  right  of  the  nephew,  to  receive  his  father's  share 
from  his  uncle,  is  explkidy  declared  in  a  passage  of 
Catyayana ;  (cited  in  3  Dig.  p.  7.  text  Ixxix.)  and  the 
power  of  any  one  of  the  coheirs  to  exact  partition  of 
the  joint  property  may  be  gathered  from  the  Mitacshara, 
and  is  distinctly  affirmed  by  Jimuta  Vahanai  ch.  iii. 
sect.  i.  §  16.  C. 
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ZILLA  OF  DARAPOORAM. 

Dec.  22, 1807. 
Coopanyengar  and  Romanyengar, 

V. 

Appanyengar  and  Terumalyengar. 

(Ante«  Tol.  i.  p.  !t06.) 

The  parties  are  brothers ;  of  whom  the  Defendants  are 
the  two  elder.  Of  the  Plaintiffs,  one  is  eighteen,  the 
other  only  fifteen  years  of  age.  Their  mother  is  living. 
The  suit  is  for  a  partition. — Is  it  competent  ? 

Answer. 

Where  any  of  the  coheirs  are  at  the  time  infants,  their 
elder  brother  should  maintain  them,  till  they  come  of  age, 
when  they  may  demand  their  shares^  The  Plaintiff  in 
the  present  case,  who  is  only  fifteen,  cannot  support  a 
complaint  against  his  elder  brother. 

(Signed)  Sankara,  Sastrec. 

Remark. 

The  sovereign,  or  his  representative,  as  guardian  of 
the  minor,  is  competent  to  authorize  a  partition ; — and  an 
application  to  him,  for  his  authority  for  the  purpose,  might 
constitute  a  suit.  Nothing  has  been  found  in  the  law  to 
prohibit  the  demand  of  a  partition  for  the  benefit  of  a 
minor. — 3  Dig.  p.  544.  text  ccccliii.  2.  C. 
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ZILLA  OF  SALEM. 
April  14,  1808. 
Moota  Butten, 

V. 

Linga  B — ,  Kistnan,  Vencatachellum,  and  Coopen. 

(Ante,  Tol.  i.  p.  188.  206.) 

The  Plaintiff  and  Defendants  being  cousins,  the  former 
brought  his  suit  for  his  share  of  the  common  property, 
descended  and  acquired :  alleging  that  they  had  all  lived 
together  in  one  house  as  a  united  family  till  1 806,  when, 
upon  disputes  arising  among  them,  he  had  been  turned 
out.  On  reference  of  the  evidence  in  the  cause  to  the 
Pundit  of  the  Court,  he  reported  as  follows : 

Report  of  the  Pundit. 
Upon  consideration  of  the  complaint  of  the  Plaintiff, 
stating  that  his  deceased  father,  and  the  father  of  the  De- 
fendants, were  brothers ;  that  he  and  the  Defendants  lived 
together  till  the  12th  oi  Audy  of  the  year  Atchinj  (1806,) 
in  one  house,  as  one  common  family ; — that,  subsequently, 
disputes  arising  between  him  and  the  Defendants,  they 
turned  him  out  of  the  house,  and  that  they  are  account- 
able to  him  for  his  fifth  share  of  the  patrimonial  estate, 
and  of  their  own  acquirements  in  addition ;  as  well  as 
of  a  house  consisting  of  five  compartments ;  also  of  the 
answer  of  Linga  Butten,  the  first-named  Defendant,  (the 
others  having  admitted  the  claim,)  alleging  that  the  estate 
was  formerly  divided  on  the  23d  of  the  month  of  Aury, 
of  the  year  Viscanasoo^  (1785,)  in  presence  of  their  rela- 
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tions,  by  releases,  putting  an  end  to  all  future  disputes  and 
claims: — that  afterwards,  in  the  year  Nala^  (1796,)  a  dis- 
pute arising  again,  it  was  again  settled ;  together  with  the 
declarations  of  some  of  the  witnesses  of  either  party, 
stating  that  it  was  true  that  formerly  (the  chests,  bonds, 
and  accounts  excepted)  the  rest  of  the  estate  had  been  di- 
vided in  five  shares ; — and  of  others,  that  when  the  division 
took  place^  the  Plaintiff^  being  then  an  infant,  his  share 
was  taken  possession  of,  one  half  by  Linga  Batten,  and 
the  other  by  the  other  Defendants  ;  adverting  likewise  to 
the  release  and  documents  delivered  in  by  Linga  Butten, 
in  proof  of  the  division : — It  not  appearing  that  the 
Plaintiff  ever  recognised  the  release  relied  upon  by  the 
Defendant  Linga  Butten,  and  there  being  no  evidence 
that  he  has  in  fact  ever  received  his  share;  added  to 
which,  two  of  his  cousins  (Defendants)  admit  his  claim : 
according  to  Menu,  Vijnyaneswara,  &c.  (Hindu  Sastras,) 
the  Defendants  ought  now  to  proceed  to  a  division  of  the 
property  in  their  possession,  and  give  the  Plaintiff  his 
share,  according  to  his  claim. 

(Signed) 

Remark. 
It  does  not  appear  that  the  original  partition  would 
have  been  void,  if  the  due  allotment  for  the  minor  had 
been  securely  set  apart,  with  the  approbation  of  his  g^tntr- 
dian^  or  of  the  representative  of  the  sovereign.  In  the 
case,  as  set  forth,  the  share  stated  to  have  been  set  apart 
for  the  minor,  in  the  hands  of  the  Defendants,  was  never 
delivered  to  him  by  them ;  nor  had  the  partition  been 
ratified  for  him  by  his  guardian.  C. 
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ZILLA  OF  BELLARI. 
Januaty  25,  1 808. 

(Ante,  Tol.  i.  p.  209.) 

The  parties,  in  this  case,  form  an  undivided  family ;  of 
whom  one,  being  the  conicopily  of  a  village,  receives  the 
Mara  Vurtanahy  Bazar  Vurtanah,  and  other  dues. — Is 
he  accountable  for  them  to  his  coparceners^  notwithstand- 
ing he  alone  discharges  the  whole  duty? 

Answer. 
It  being  declared  that  brothers  undivided  must,  without 
reservation,  equally  share  all  the  cattle  and  household 
goods  left  by  their  father,  and  the  Mara  Vurtanah  being 
considered  the  same  as  household  property ;  it  follows 
that  the  perquisites  in  question  are  divisible. 

(Signed)  Rungachary,  Pundit. 

Remarks. 
If  the  office  be  hereditary  in  the  family,  the  dues  or 
profits  appertaining  to  it  must  be  subject  to  be  shared. 
But  in  such  case  it  classes  with  immoveables  ;  and  coro- 
dies,  and  the  dues  belonging  to  it,  cannot  be  reckoned 
household  property.  C. 

I  doubt  whether  the  Mara  Vurtanah,  &c.  perquisites  of 
office,  granted  for  the  performance  of  specific  duties,  can 
be  "accounted  the  same  as  household  property."  On 
the  contrary,  it  appears  to  me,  that  they  cannot  so  be  ac- 
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counted.  For  what  is  the  real  nature  of  them?  Are  they 
not  given  for  the  subsistence  of  the  officer,  enabling  him 
to  apply  his  whole  time  and  attention  to  the  accounts  of 
the  village ;  and  would  not  the  division  of  them  among  a 
number,  for  whose  maintenance  they  cannot  adequately 
provide,  destroy  their  object  ?  Again,  does  not  the  law 
that  regards  the  grant  of  a  corody  apply  to  these  and  si- 
milar perquisites  ?  and  has  not  the  grantor,  or  he  who 
pays,  a  right  to  see  that  they  are  appropriated  according 
to  the  original  intention  under  which  they  are  granted  ? 
I  have  no  doubt  but  it  applies,  and  that  similar  official 
perquisites,  though  certainly  heritable,  are  not  divisible ; 
nor  ought  they  to  descend  by  primogeniture.  The  most 
capable  of  the  direct,  or  in  their  default,  of  the  collateral 
descendants  of  the  first  grantee,  should  be  selected  for  the 
performance  of  the  duties  of  the  office,  who  should  enjoy 
the  whole  perquisites.  E. 

See  the  neit  caie. 
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ZILLA  OF  CHINGLEPUT. 
Jan.  24,  1804. 

(Ante,  vol.  i.  p.  t09.) 

There  being  several  brothers^  constituting  an  undivided 
family,  Government,  in  consideration  of  the  personal  ser- 
vices of  one  of  them  in  particular,  granted  him  a  village 
in  SrotriyaniyQ)  to  be  held  by  him  and  his  posterity,  with 
a  restriction  not  to  sell,  alien,  or  otherwise  dispose  of  it. 
The  grantee  being  dead,  leaving  sons  and  daughters,  a 
dispute  concerning  it  has  arisen  between  the  eldest  son 
and  his  uncles  ;  and  the  question  is,  to  whom  it  now  be- 
longs, whether  to  the  lineal  representatives  of  the  de- 
ceased exclusively,  or  to  them  only  in  common  with  their 
uncles  ? 

Answer. 

The  first  and  other  sons  are  to  enjoy  the  property  in 
question,  equally,  defraying,  out  of  what  they  have,  the 
necessary  expenses  of  the  family,  and  getting  the  daugh- 
ters married.  Property  acquired  by  the  deceased  and  his 
brothers,  through  their  joint  industry,  or  the  use  of  their 
patrimony,  which  was  in  common,  the  latter  are  interested 
in,  together  with  the  sons  of  the  deceased.  For  his 
separate  acquisitions,  they  vest  exclusively  in  his  de- 
scendants. 

(Signed)  T.  Kistnamachary,  Pundit. 

(1)  From  Srotriyas,  leaned  teachen  of  the  Vedas,  t  Dig.  f  90 ;— to  whom* 
being  BraLmint,  beloDged»  not  only  the  priesthood,  bat  the  office  of  judge 
alfo ;  (aa  with  us  fonnerly,  nuUus  ekriau,  nin  eauueUeut ;)  and  to  whom, 
on  these  accounts,  such  grants  were  usually  made.  See  vol.  i.  of  this 
work,  p.  510. 
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Remarks. 
See  Mitacshara,  ch.  i.  sect  iv.  10.  31.  C. 

A  Srotriyum,  granted  for  public  services,  is  an  honour- 
able reward  to  the  individual,  and  an  inducement  to 
others  to  act  as  he  has  done.  The  honour  and  induce- 
ment  are  both  lost,  by  its  becoxning  the  s^me  aa  ancestral 
property,  and  being  subject  toi  endliess  divi8(io];i.j(^) 

Of  divisible  property  the  daughters  would  be  entitLed 
to  a  share,  on  division  taking  place  before  their  marriage-; 
but  it  does  not  appear  that  they  can  demand  a.  diviaioiu 

£L 

The  brother  of  the  deceased  Sliotriumdar  can  have  no 
claim  upon  any  grounds.  It  was  not  ancestral  property, 
but  given  by  the  Government  as  a  reward  for  services 
to  the  individual.  The  Government  never  would  have 
granted  it,  if  they  had  thought  an  idle  brother  could  have 
claimed  a  share.  T.Q 

I  am  inclined  to  concur  in  the  general  accuracy  of  the 
Pundit's  opinion ;  nor  can  I  find  any  thing  inconsistent 
with  the  grant,  that  the  estate  should  be  enjoyed  by  the 
heirs  of  the  grantee,  according  to  their  legal  interests. 
Any  practical  inconvenience,  which  in  the  course  of  time 

(1)  It  would  serai  from  this  to  have  been  Mr.  R]lU*s  opiaioa,  thmt  the  gnat, 
on  the  death  of  the  grantee,  should  ensue,  not  to  his  heirs  genermlly,  Iwt 
to  a  select  one,  according  to  the  notion  expressed  bj  him,  in  his  remark  oa 
the  preceding  Ap{»endii,  ante,  p.  ^6^  ;— upon  which  see  Mr.  Sutherland's, 
next  page. 

('J)  William  Hiackeray,  Rsi|.  drrciird.  late  Member  of  Council  at  Madras. 
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might  be  experienced,  would  be  ascribable,  not  to  the 
law,  but  to  the  want  of  explicitness  in  the  grant.  In  the 
present  case,  the  estate  haying  been  acquired  by  the  ex- 
clusive exertions  of  the  grantee,  his  brothers  have  clearly 
no  right  to  participate  in  it.  As  to  the  interest  of  the  un- 
married daughters,  doubt  certainly  presents  itself.  I  can- 
not but  reorard  as  more  correct,  more  consistent  with  the 
genius  of  the  HinAi  law,  the  opinions  of  those  writers, 
who  merely  admit  the  right  of  unmarried  daughters,  to 
receive  from  their  deceased  father*s  estate,  what  may  be 
sufficiefit  to  provide  for  their  marriage.  Texts,  however, 
of  Menu,  and  Yajnyawalcya  are  adduced,  which  mention 
the  fourth  part  of  a  brother's  share  as  the  unmarried 
sister's,  allotment ;  and  Vijnyaneswara,  in  the  Mitacshara, 
denies  that  the  mention  of  a  quarter  of  a  share  can  be 
construed  as  used  indefinitely,  and  as  merely  intending, 
that  a  sufficiency  to  provide  for  the  daughter's  marriage 
should  be  given.  This  author  accordingly  contends,  that 
after  the  decease  of  the  father,  the  unmarried  daughter 
participates  in  the  inheritaace,  receiving  one-fourth  of 
what  would  be  her  share,  were  she  male.  S. 
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ZILLA  OF  CHINGLEPUT. 
Dec.  17,  1803. 

(Ante,  vol.  i.  p.  151.  910.) 

The  Plaintiff  complains  that  the  Defendants  have 
usurped  his  turn  of  Teertam  and  Prasadum^Q)  in  the 
temple  of  Vardarqja  Swamy.  It  appears  that  the  grand- 
father of  the  Plaintiff  was  one  Sachtn;  and  that  the 
grandfather  of  one  of  the  Defendants,  and  the  great- 
grandfather of  the  other  two,  were  brother  and  uncle  to 
Sachen.  It  further  appears,  from  written  eyideijLce,  proved 
by  the  Teertacarars(^  of  the  Pagoda,  that  the  Plaintiff 
has  been  in  the  profession  and  enjoyment  of  the  right- 
Is  his  action  maintainable  ? 

Anstver. 

It  appearing  that  the  Plaintiff  and  Defendants  are 
cousins,  not  exceeding  four  degrees  of  descent,  and  that 
the  Plaintiff  has  been  in  possession  of  the  right  he  claims, 
he  is  entitled  to  it ;  but  it  should  be  enjoyed  by  him,  with 
reference  to  the  proportions  of  the  respective  ancestors  of 
the  parties. 

(Signed)        Tremaly  Kistnamachart. 


(1)  Turtam,  holy  water ;  either  of  some  sacred  spring,  or  a  miitait  of 
liquids,  in  which  the  sacred  images  have  been  washed.  Pnmdum^  ImIj 
food«  prepared  in  the  Pagoda,  for  the  consumption  alone  of  holy 

(t)  Tttrtaearar,  holy  men,  entitled  to  |>artake  of  Pnmdum, 
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Remark. 

The  hereditary  privileges  of  the  family,  with  the  in- 
come arising  from  them,  are  divisible  among  heirs,  like 
other  patrimony,  under  the  general  rules  of  inheritance. 
At  most  of  the  religious  establishments  of  the  Hindus, 
and  at  their  great  temples,  the  various  offices  attached  to 
them  are  considered  as  hereditary,  together  with  the  per- 
quisites belonging  to  them.  C« 


VOL.  II.  2  A 
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CHITTOOR,  PROVINCIAL  COURT. 

Augusta,  1811. 

(Ante,  vol.  i.  p.  til.) 

Upon  a  question  as  to  the  division  of  the  jewels  of  the 
family,  on  a  partition  being  about  to  take  place; — it 
being  stated  that  some  of  the  individuals  were  in  posses- 
sion of  a  larger  quantity  than  the  rest,  the  Pandit,  on  re- 
ference to  him,  reported  as  follows : 

As  to  the  jewels,  each  female  is  entitled  to  retain  what- 
ever she  was  in  the  habit  of  wearing  in  her  husband's 
time,  or  were  given  to  her  by  way  of  dowry,  (Stridhana^) 
whether  by  parents,  brothers,  uncles,  or  husband.  Be- 
yond these,  I.  e.  with  respect  to  what  may  have  been  made 
up  out  of  the  family  stock,  held  in  common,  if  there  be  no 
great  difference  among  them  in  point  of  value,  no  account 
ought  to  be  taken  of  the  surplus.  On  the  other  hand,  if 
the  difference  be  considerable,  i.  e.  if  the  value  of  the  sur- 
plus jewels,  possessed  by  some  one  or  more  of  the  women 
greatly  exceed  those  possessed  by  the  rest,  the  whole  ex- 
cess should  be  divided. 

(Signed) 

Remark, 
Mit.  on  Inh.  ch.  i.  sect.  iv.  §  19.  and  ch.  ii.  sect.  xi. 
Also  Jagannatha,  3  Dig.  under  texts  ccclxii.  cccclxxiv. 

C. 
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ZILLA  OF  CHINGLEPUT. 

March  7,  1807. 

(Ante,  Tol.  i.  p.  913.) 

Vurdyengar,  v.  Alagasingyengar. 

The  parties,  uncle  and  nephew,  lived  together  in  the 
same  house  as  one  family  up  to  a  certain  time ;  when  they 
separated,  but  without  dividing.  A  division  being  now 
called  for,  the  question  is,  whether  it  should  embrace  their 
subsequent  gains? 

Anstffer. 
No  division  having  as  yet  taken  place,  whatever  has 
been  acquired  by  the  parties  since  they  continued  living 
logetber,  is  to  be  considered  as  a  part  of  the  common 
stock  ;  and  the  division  must  be  of  all  belonging  to  them 
at  the  time  of  dividing. 

(Signed)  Kistnama  Chariar. 

Remark. 
The  common  stock,  however  improved  and  augmented, 
is  to  be  equally  divided ;  but,  if  separate  acquisitions 
have  been  made,  to  which  the  patrimony  was  instru- 
mental, the  acquirer  is  revirarded  with  a  double  share. 
Separate  gains  of  specified  sorts,  to  effect  which  the  pa- 
trimony was  not  used,  would  belong  exclusively  to  the 
acquirer.  Mitacshara,  ch.  i.  sect.  iv.  4  vi.  29.  31.  In 
the  present  case,  it  is  presumed  there  were  no  such  ac- 
quisitions. C. 

2  A  2  # 
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MADRAS. 
Sudder  Dewanny  Adawlut. 

(Ante,  vol.  i.  p.  S14.) 

In  an  undivided  Hindu  family,  by  what  means  can 
one  of  the  members  acquire  separate  property,  to  the  ex- 
clusion of  his  coparceners  ? 

Amw€?\ 
He  may  do  so,  by  carrying  on  cultivation,  or  by  follow- 
ing any  other  pursuit,  without  using  for  the  purpose  the 
family  estate.  Proper^,  so  acquired,  though  by  a  mem- 
ber of  an  undivided  family,  belongs  exclusively  to  the 
acquirer, — otherwise,  if  the  paternal  estate  have  been 
employed  in  the  acquisition. 

(Signed) 

Remarks. 

See  Mitacsh.  on  Inh.  ch.  i.  sect.  iv.  §  6.  10.  29. 

C- 

The  answer  leaves  in  the  dark  that  which  is  most  ma 
terial  to  be  known, — namely,  what  is  the  use  of  the  pa- 
ternal estate  here  intended  by  the  law.  With  respect  to 
the  mere  bodily  labours  of  agriculture,  they  certainly  may 
be  carried  on  without  such  use,  direct  or  implied.  Many 
other  occupations  cannot  be  carried  on,  without  at  least 
an  implied  use.     There  exists  considerable  controversy 


CHAP.  IX,  373 

on  the  point  in  the  books ;  and  many  minute  distinctions 
and  limitations  are  made  as  to  what  is  use,  and  not  use ; 
so  that  it  appears  to  me  to  be  one  of  the  many  points  left 
to  the  equity  of  the  judge.  Three  rules  are,  I  think,  suf- 
ficient for  his  guidance.  First,  all  property,  inherited  or 
acquired,  is  divisible.  Secondly,  the  acquirer  is  entitled 
to  an  additional  share  of  the  property  acquired.  Thirdly, 
the  judge  must  determine,  on  an  equitable  consideration 
of  the  circumstances  of  the  case,  whether  the  acquisitions 
of  any  of  the  individuarparceners  have  been  made  without 
such  use  of  the  family  property,  as  in  law  would  render 
them  divisible.  E. 
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ZILLA  OF  SALEM. 

May  17,  1808. 
Seciiewasa  Chitty,  v.  Colletta  Chitty. 

(Ante,  vol.  i.  p.  314.  S20.) 

The  Plaintiff  states,  that  he  and  the  Defendant  being 
brothers,  and  their  father  dying  about  four  years  ago, 
they  lived  together,  till  a  dispute  arising  between  them, 
and  the  Plaintiff  in  consequence  demanding  a  partition, 
the  Defendant,  his  elder  brother,  turned  him  out  of  the 
house.  The  petition  of  complaint  states  the  patrimonial 
property,  with  the  additions  made  to  it  since  the  death  of 
the  father,  (consisting  of  ready  money,  fine  gold,  silver^ 
house,  &c.)  as  amounting  to  sixteen  hundred  pagodas, 
of  which  the  Plaintiff  demands  a  moiety,  as  his  share. 

The  Defendant,  denying  the  alleged  amount  of  the 
property,  said  that  their  father  died  indebted  six  hundred 
pagodas  a  great  many  years  ago,  leaving  him  at  the  time 
only  six  years  of  age,  and  his  brother,  the  Plaintiff,  only 
three  ;  that  he,  the  Defendant,  begging  about,  and  get- 
ting his  meals  at  different  houses,  acquired  learning,  and 
a  knowledge  of  business,  and,  having  thereby  gained 
some  money,  discharged  his  father's  debt,  married,  was 
at  the  expense  of  his  brother's  marriage,  and,  in  1794, 
presented  the  latter  with  ten  pagodas  to  set  him  up ;  that 
he,  the  Defendant,  singly  provided  the  necessary  dis- 
bursements, and  performed  the  ceremonies  at  the  death 
of  their  mother ;  and  that,  from  any  acquisition  made  by 
the  Plaintiff,  he  never  had  received  a  single  cash. 
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It  appears  that  the  house  referred  to»  having  descended 
from  the  father,  and  being  out  of  repair,  was  repaired  by 
the  Defendant ;  and  that  the  quarrel  alluded  to  originated 
with  the  Plaintiff;  and  the  Defendant  having  upon  the 
whole  substantiated  his  case,  while  the  Plaintiff  has 
proved  nothing,  you  are  to  say,  to  what  extent  the  claim 
of  the  latter  is  to  be  maintained. 

The  Pundit,  recapitulating  the  particulars,  and  com- 
menting upon  the  respective  allegations  of  the  parties,  as 
they  stood  supported,  or  otherwise,  by  evidence,  gave  it 
as  his  opinion,  that  the  Plaintiff,  instead  of  cordially  ad- 
hering to  his  elder  brother,  who  had  supported  him  like 
a  father,  having  quarrelled  with,  and  thought  proper  to 
desert  him, — and,  with  the  exception  of  the  house,  it  not 
appearing  that  there  had  existed  any  patrimony  as  the 
foundation  and  means  of  the  Defendant's  gains,  or  that  be 
had  ever  received  any  thing  from  the  Plaintiff, — the  house 
and  shop  having  been  the  property  of  the  father,  should 
be  equally  divided  between  thera.  That,  beyond  this, 
should  the  Defendant,  out  of  brotherly  affection,  be  dis- 
posed to  give  the  Plaintiff  any  thing,  it  might  be  well ; 
but  that  he  had  no  right  to  insist  on  a  partition,  to  the 
extent  claimed. 

(Signed)         Singana  Chakiar. 

Remarks. 

The  opinion,  here  delivered,  is  conformable  with 
Vijnyaneswara's  doctrine.  See  Mitacsh.  on  Inh.  ch.  i. 
sect.  iv.  §  10.  C. 


376  APPENDIX    TO 

Under  the  circumstances  of  the  case,  as  stated  by  the 
Judge  to  have  been  made  out  on  the  part  of  the  Defen- 
dant, this  opinion  appears  to  be  correct  The  acqui- 
sitions of  the  elder  brother  were  not  in  fact  made  by  the 
use  of  the  family  property.  The  law  will  imply  that  they 
are  so  made ;  but  when  the  contrary'  is  shewn,  they  are 
not  divisible.  Had  the  Defendant  been  educated  by  the 
father,  the  case  would  have  been  different,  for  it  must 
have  been  at  the  expense  of  the  family,  had  it  been  so; 
and,  in  that  case,  the  acquisitions  would  by  conseqtience 
have  been  family  property,  E. 

Qu.  the  position  in  Italics.  T.  A.  S. 
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CHITTOOR,  PROVINCIAL  COURT. 

May  29,  1810. 
To  the  Pundit,  Alaga  Singana  Chariar. 

(Ante,  vol,  i.  p.  216.  918.) 

You  are  hereby  directed  to  take  the  following  case 
into  your  consideration,  and  return  your  opinion,  whe- 
ther the  three  villages  in  dispute  are  to  be  considered  as 
of  the  particular  acquirement,  and  under  what  circum- 
stances, of  Babu  Rajah,  or  as  included  in  the  patrimony. 

The  Case. 
Calyana  Rajah  and  Babu  Rajah,  represented  respec- 
tively by  the  appellant  and  respondent,  were  descended 
from  Rama  Rajah,  who,  in  his  lifetime,  was  proprietor 
of  two  of  the  villages  in  dispute,  namely,  Poodupakum^ 
and  Chatum  Coopangy  possessing  also  the  right  of  Cauvel 
in  the  districts  of  CoveUmg.  About  the  time  of  his 
death,  which  is  many  years  ago,  one  Virama  Rajah, 
having  joined  the  French  during  an  engagement,  took 
possession  of  these  two  villages,  together  with  the  pri- 
vileges belonging  to  them.  Calyana  Rajah^  and  Babu 
Rajah  having  thus  lost  their  patrimonial  estate,  they,  in 
consequence,  separated,  and  from  that  time  till  the 
death  of  Babu  Rajah,  (being  a  period  of  eighty  years,) 
there  ceased  to  be  any  intercourse  between  their  respec- 
tive descendants.  Subsequent  to  the  death  of  Calyana 
Rajah,  thus  separated,  Babu  Rajah  having  procured  as- 
sistance from  the  Company,  during  Mr.  Pigot*s  govern- 
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ment,  subdued  Virama  Rajah,  and  recovered  possession 
of  the  two  villages,  which  had  been  formerly  taken  from 
the  family.  The  third  village,  called  Ottyaporum, 
he  obtained  as  Moohasa,  or  free  of  rent,  during  the  col- 
lectorship  of  Mr.  Place.  Under  these  circumstances,  a 
share  in  them  is  now  claimed  by  the  descendant  and 
representative  of  Calyana  Rajah. 

Afiswcr. 
If,  during  the  time  that  Calyana  Rajah  and  Babu 
Rajah  were  in  possession  of  their  patrimonial  estate,  it 
was  seized  by  their  enemy  Virama  Rajah,  and  subse- 
quently recovered  by  Babu  Rajah,  without  aid  from  the 
patrimony,  he  and  Calyana  having  antecedently  sepa- 
rated, the  general  conclusion  would  be,  that  it  is  Babu 
Rajah*s,  as  of  his  particular  acquirement.  But,  to  be 
certain,  it  is  necessary  to  know  whether  their  separation 
took  place  with  the  intervention  of  relations  and  wit- 
nesses, with  deeds  of  division ;  and  further,  whether  the 
recovery  subsequent  by  Babu  Rajah  was  with  the  pri- 
vity and  acquiescence  of  the  sons  and  grandsons  of  Cal- 
yana Rajah,  or  otherwise,  and  how.  The  acquiescence 
alluded  to  means  a  writing,  purporting,  **  You  will  sub- 
^'  due  back  our  patrimonial  property,  which  was  seized 
'^  and  possessed  by  a  stranger,  and  enjoy  it  yourself.  1 
''shall  expect  no  part  of  it."  It  is  further  necessary  to 
know,  with  reference  to  a  passage  of  Vyasa,(i)  whether, 
in  the  re-conquest  of  the  property  in  question,  money, 
carriages,  arms,  or  other  things  belonging*  to  the  patri- 
ot ^Ciud  by  Jimuta  Vahana,  ch.  VI.  teci.  i.  j  14. 
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mony  were  used,  and  in  what,  if  any  degree ;  or  whe- 
ther the  recovery  were  made  exclusive  of  it.  If,  upon 
examination,  it  appears  that  Babu  Rajah  acted  on  occa- 
sion without  the  warrant  or  cession  from  the  original 
coparceners,  or  their  representatives,  notwithstanding 
his  merit,  and  continued  enjoyment  for  a  length  of  time, 
the  property  is  still  liable  to  division,  more  especially  if 
obtained  by  means  common  to  him  and  them ;  one- 
fourth  beincr  previously  deducted,  as  his  remuneration 
for  the  recovery.  With  respect  to  the  village  obtained 
during  the  collectorship  of  Mr.  Place,  the  right  to  it, 
whether  it  is  to  be  considered  as  sole,  or  joint,  depends 
upon  its  having  been  acquired,  or  not,  by  the  employ- 
ment  of  the  patrimonial  property. 

(Signed) 
Alaga  Singana  Chariar,  Pundit. 

Remarks. 
The  **  acquiescence,"  spoken  of  by  the  Pundit,  is  re- 
quired under  the  restriction  stated  in  the  Mitacshara, 
commenting  on  a  passage  of  Yajnyawalcya.  See  Mit 
on  Inh.  ch.  i.  sect.  iv.  ^  2.  Where  no  division  has  taken 
place,  /.  c.  if  the  brethren  were  not  separated  in  their  in- 
terests and  concerns,  the  patrimony  which  is  recovered, 
is  recovered  to  the  use  of  all  the  heirs,  allowing,  however, 
a  fourth,  as  remuneration  to  him  who  recovered  it.  See 
Sancha,  cited  in  the  Mitacsh.  ch.  i.  sect.  iv.  §3.  C. 

This  is  an  excellent  and  very  correct  opinion  of  Alaga 
Singana  s ;  but  it  may  be  convenient  to  explain  the  general 
law  upon  which  it  turns.     If,  at  the  time  an  estate  is 
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divided,  any  part  of  the  assets  belonging  to  it,  in  what* 
ever  shape  they  may  exist,  be  not  forthcoming,  so  as  to 
enable  an  actual  division  of  them  to  be  made,  either  the 
parceners  must  come  to  some  mutual  agreement  regard- 
ing them,  prospectively  to  their  recovery,  or  the  right  to 
such  property  will  continue  to  rest  in  them  jointly,  their 
heirs  and  representatives,  in  the  same  manner  as  if  no  di- 
vision had  ever  taken  place.     Hence  the  Pundit  properly 
says,  "  it  is  necessary  to  know  whether  the  separation 
"  took  place  with  the  intervention  of  relations  and  wit- 
"  nesses,  with  deeds  of  division,'*  &c.     It  is  necessary  to 
know  in  fact  the  exact  terms  and  agreements,  under  which 
Calyana  and  Babu  Rajali  separated ;  for,  in  this  case,  it  is 
not  sufficient  to  prove  the  mere  fact  of  separation;  it  must 
be  seen,  whether  any  specification  was  made  at  the  time, 
respecting  the  villages  removed  by  the  act  of  Virama 
Rajah,  from  the  possibility  of  actual  division.     If  it  were 
said  at  the  time,  ^^  whoever  recovers  the  family  property, 
''  let  him  keep  it,"  the  question  is  at  rest.     If  it  was  not 
so  said,  then  Babu  Rajah  must  be  taken  to  have  been 
acting  for  the  joint  interest,  in  the  recovery  he  effected ; 
the  property  so  recovered,  notwithstanding  the  division, 
remained  joint  property,  being  a  portion  of  the  assets 
that  was  never  divided.     In   this   view,  he  cannot  be 
allowed  to  appropriate  it  to  his  own  use;  the  villages 
retain  their  original  character  of  joint  family  property, 
and  are  divisible  among  the  surviving  representatives  of 
Rama  Rajah,  the  common  ancestor.     As  to  the  right  of 
the  representatives  of  Calyana  Rajah,  to  cede  their  claim 
to  Babu  Rajah,  if  they  chosi*  to  do  so  ;  and  to  that  of  Babu 
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Rajah  (by  the  same  rule  that  applies  to  the  actual  acquirer 
of  property)  to  an  addition  to  his  share,  under  certain 
circumstances;  with  his  sole  right  to  the  third  village, 
obtained  after  separation  from  his  brother ; — these  require 
but  one  remark ;  it  is,  that,  if  it  can  be  shewn  that  he 
recovered  the  family  property  first,  and  used  it  to  acquire 
the  third  village,  this  also  becomes  divisible,  reserving  to 
Babu  Rajah  his  claim  to  a  superior  share.  E. 
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ZILLA  OF  BELLART. 

December  22,  1807. 

Tommee  Reddy  and  Chenehoo  Reddy, 

r. 
Narasimma  Reddy  and  Bandy  Reddy. 

(Ante,  vol.  i.  p.  193.  208.  220.) 

The  parties,  of  the  Sudra  caste,  are  four  brothersi  com- 
prising an  undivided  family,  desirous  of  dividing.  They 
have  a  mother  living,  and  a  sister ;  the  latter  married, 
axid  provided  for.  Proprietors  of  a  village,  the  eldest 
managed  the  domestic  affairs;  the  second  those  of  the 
village,  improving  and  augmenting  the  property.  How 
is  it  to  be  divided  ? 

Afiswcr. 
The  sons  should  give  a  share  to  the  mother;  and  a 

twentieth   part  should  be    deducted  for  him  who  has 

had  the  most  to  do  with  the  ceremonies,  and  has  added 

to   the  property.     The   remainder    should    be  equally 

divided  among  them.     The  mother's  share  will  descend 

to  the  daughter. 

(Signed) 

Ranoacuahy. 

Remarks. 
The  practice  of  allotting  a  twentieth  part  to  an  elder 
brother,  besides  his  share,  is  obsolete ;  a^^  is  declared  in 
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clear  explicit  terms  in  the  Mitacstiara,  ch.  i.  sect  iii. 
§  4.  And  it  is  affirmed,  that,  if  the  common  stock  be 
improved  by  one  of  the  joint  sharers,  an  equal  partition 
nevertbelesa  takes  place.  Ibid.  sect.  iv.  §  31.  If  one 
of  them,  however,  bad  made  any  separate  acquisition, 
his  proper  remuneration  would  be  a  double  share  of 
that  particular  acquisition ;  not  a  twentieth  part  of  the 
whole. 

The  allotment  of  a  share  to  the  mother,  at  a  partition 
among  brothers,  is  directed  by  the  Mitacshara,  ch.  i. 
sect  vii.  ^  2.  The  subject  is  inor«  M\y  Iresled  in  the 
Cbandriea,  where  it  is  shewn  diat  her  atlotment,  tuclvd- 
ing  what  she  already  possesses,  as  separate  property,  is 
to  be  made  equal  to  a  brother's  share.  But  the  Smritt 
Chandrica,  on  one  hand,  and  the  Mitacshara  and  Mad- 
havya  Acharya  on  the  other,  differ  on  the  question,  whether 
it  be  an  absolute  assignment  of  a  share,  or  merely  a 
setting  apart  of  a  portion  for  her  maintenance.  See 
Mitacsh.  on  Inh.  ch.  ii.  sect.  i.  §  32. 

Daughters  succeed  to  their  mother's  property,  after 
payments  of  her  debts.  Mitacsh.  on  Inh.  ch.  i.  sect.  iii. 
§9.  C. 

The  allowance  of  an  addition  to  the  active  repre- 
sentative of  the  family,  and  the  descent  of  the  mothers 
share  on  the  daughter,  rest  on  authority;  they  are  doubt- 
ful, however,  the  latter  especially,  as  the  daughter  is 
married.  This,  however,  has  nothing  to  do  with  the 
present  case.  With  respect  to  the  division  among  the 
brothers,  the  better  mode  b,  first,  to  divide  the  property 
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descended  from  the  ancestors  into  equal  shares;  secondly, 
to  divide  what  has  been  acquired  by  the  possessors  into 
unequal  ones,  giving  a  larger  share  to  the  acquirer; 
leaving  the  proportion  to  the  common  consent  of  the 
coparceners ;  or,  in  case  of  dispute,  to  the  equitable  dis- 
cretion of  the  Judge;  the  law,  though  it  mentions  a 
specific  proportion,  intending  it  as  an  example,  not  as  a 
precept.  The  Pundits  in  general  do  not  understand 
this.  E. 

The  best  authorities  regard  the  old  law,  respecting  an 
unequal  division  amongst  sons,  as  not  applicable  to  the 
present  age.  S. 
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ZILLA  OF  CHINGLEPUT. 
May  5,  1809. 

(Ante,  ToJ.  i.  p.  it^.) 

Two  brothers  in  the  Canara  Chitty  caste  lived  toge- 
ther, as  one  family,  possessed  of  several  houses,  lands, 
stock  in  trade,  and  outstanding  balances.  The  younger, 
apprehensive  that  the  elder  was  wasting  the  property, 
and  thinking  that,  if  he  did  not  divide  on  the  proposal 
of  the  elder,  he  might  be  a  sufferer,  a  division  took  place, 
and  he  received  his  share. — Is  a  division,  under  such 
circumstances,  valid? 

Amtvcr. 

As  the  brothers  appear  to  have  divided  freely,  the 
division  is  good. 

According  to  various  passages  in  different  authorities, 
treating  of  the  division  of  property,  there  appear  to  be 
three  distinct  modes.  1.  That  of  Pracasa  Vthhaga^ 
or  public  division,  where  it  is  made  in  the  presence  of 
the  relations  of  the  parties.  2.  Rahasya  Vcbhaga,  ox 
private  division,  where  a  few  only  are  present,  as 
mediators.  3.  The  Anyanya  Vebhaga^  where  it  is  by 
the  mutual  consent  of  the  parties,  not  made  known  to 
any  other. 

(Signed)  Alaga  Singana  Chauiar, 

Pufidit  of  the  Provincial  Court. 

VOL.  11.  2  p 
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Remarks. 

This  opinion  is  correct.  The  difference  between  the 
second  and  third  modes  is,  that^  at  the  Anyanya  Vebhaga^ 
(literally,  division  without  a  stranger,)  none  but  the 
parceners  are  present  when  the  estate  is  divided;  and 
that,  at  the  Rahasya  Vebhaga^  (private  division,)  a  few 
friends  and  mediators  only  are  present,  and  the  circum- 
stance is  not  generally  published  to  the  world.  E. 
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ZILLA  OF  VIZAGAPATAM. 
April  30,  1808. 

(Ante,  Tol.  i.  p.  tt7.  t55.) 

Three  brothers,  deceased,  carried  on  their  concerns  in 
their  lifetime  separately,  in  different  villages,  for  between 
thirty  and  forty  years.  No  releases  appear  among  them^ 
nor  is  there  any  written  proof  that  they  ever  divided. — 
Are  they  to  be  considered  as  having  divided ;  or  is  it 
competent  for  their  respective  representatives,  or  any  of 
them,  now  to  call  for  a  division? 

2.  Supposing  them  to  have  left  only  one  son,  with 
widows,  to  whom  does  their  property  belong  ? 

Answer. 

If  there  be  suitable  evidence,  or  visible  marks  appli- 
cable to  a  divided  estate,  it  is  not  necessary  that  there 
should  be  a  deed  of  division  in  writing.  If  sons,  grand- 
sons,  or  kinsmen  have  lived  long  separate,  carrying  on 
traffic,  and  other  worldly  concerns,  without  aid  from  the 
common  stock,  performing  also  religious  ceremonies 
separately,  there  will  be  no  ground  for  a  division  of  such 
existing  separate  estates. 

Of  the  property  in  question,  any  that  remained  undi- 
vided vests  in  the  surviving  son,  to  the  exclusion  of  the 
widows. 

(Signed)  D.  Narrayana,  Sastraloo. 

2  b2 
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Remarks. 

The  answer  to  the  first  question  is  correct  Mit.  on 
Inh.  ch.  ii.  sect.  12.  ch.  i.  sect  9. 

(Ante,  Tol.  i.  p.  SS3.) 

On  the  second  question,  a  difference  of  opinion  exists, 
whether  an  undivided  residue  shall  be  subject  to  rules  of 
succession  relative  to  separated,  or  unseparated  brethren. 
Authorities  are  cited  on  both  sides ;  but  the  opinion  here 
given  seems  the  best.  C. 
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ZILLA  OF  VERDACHELLUM. 

February  27, 1807. 

Mootoosamy,  t;.  Pachiapilla. 

(Ante,  Tol.  i.  p.  fff .) 

When  the  elder  and  younger  brothers  divide  the  estate, 
in  whose  presence,  according  to  Sastra,  should  it  be  done  ? 
How  many  mediators  ought  there  to  be  present?  And 
what  is  the  proper  purport  of  the  instrument  of  discharge  ? 

Anstper. 

1.  When  a  partition  is  to  take  place,  the  parties  may, 
by  consent,  make  it  privately  among  themselves ;  or 
otherwise  by  the  intervention  of  relations  or  neighbours ; 
of  whom  the  number  may  be  seven,  five,  or  three. 

2.  As  to  the  form  and  contents  of  the  instrument,  it 
should  recite  the  nature  of  the  property,  according  as  it  is 
descended  or  acquired ;  and,  in  the  latter  case,  the  parti- 
culars of  its  acquisition  should  be  stated.  The  respective 
sharers  should  be  mentioned,  and  the  articles  allotted  to 
each,  specified.  The  name  of  the  person  to  whom  the 
instrument  is  given  should  come  first.  Then  that  of  him 
by  whom  it  is  drawn,  describing  his  father.  The  like 
description  should  accompany  the  signature  of  the  par- 
ties, and  the  attestation  of  the  witnesses.  The  year, 
month,  and  day,  must  appear.  Thus  should  writings  be 
reciprocally  interchanged. 

(Signed)       Sreenevasa  Charloo,  Pundit. 
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Remarks. 

1.  This  seems  to  be  grounded  on  the  passage  of 
Vrihaspati,  "Wherever  seven,  or  five,  or  evea  three 
*'  Brahmins,  versed  in  sacred  and  profane  literature,  and 
'^  acquainted  v^ith  the  law  sit  together,  that  assembly, 
''  is  similar  to  a  meeting  for  a  solemn  sacrifice,"  or  some 
like  passage  of  another  author. 

2.  See  Vrihaspati,  and  the  comment  of  Jagannatha  on 
his  text.     3  Dig.  408.  C. 

A  proper  description  of  a  Vibhaga  patrica,  a  deed  of 
division  among  coparceners.  E. 
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ZILLA  OF  VERDACHELLUM. 
November  30,  1807. 

(Ante,  Tol.  L  p.  195.  St7,  tSS.) 

Jenintum  Ammah,  v.  Chooliapadiatchy. 

The  parties  are  Soodras  of  the  Pultee  tribe.  The  Plain- 
tifTs  husband  and  the  Defendant,  being  brothers,  three 
years  before  the  death  of  the  former,  divided  their  pro* 
perty,  with  the  exception  of  a  cat,  a  pillow,  a  carpet,  and 
a  writing-case  ;  and,  from  that  time,  till  the  death  of  the 
former,  lived  separate,  but  still  performing  jointly  Pun- 
gaily  and  the  annual  ceremony  for  their  father.  The 
Plaintiff's  husband  leaving  no  son,  the  Defendant  per- 
formed his  funeral  obsequies :  but  under  a  protest,  on  the 
part  of  the  Plaintiff. — Qw.  Which  is  entitled  to  succeed 
to  the  property  of  the  deceased  ? 

Anstver. 

The  Plaintifi^s  husband  and  the  Defendant  having 
continued  to  perform  Fungall  and  Tithjf  jointly,  the  con- 
clusion is,  that  no  division  ever  took  place  between 
them ;  and  the  estate  consequently  of  the  deceased  sur- 
vives to  the  Defendant 

(Signed)  Sk£KN£Vasa  Chaeloo. 

Remarks. 

This  would  be  a  valid  conclusion  in  a  doubtful  case. 
Nareda  says,  "  When  partition  has  been  made,  religious 
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"  duties  become  separate."'  Mit.  on  Inh.  ch.  ii.  sect.  zii. 
§3.  The  separate  performance  of  religious  duties  is  ac- 
cordingly evidence  of  partition  ;  and,  conversely,  the  joint 
performance  of  them  affords  a  presumption  of  family 
partnership  in  a  doubtful  case.  Mit.  on  Inh.  ch.  ii.  sect, 
xii.  But,  it  appears  from  the  statement  made  to  the  law 
officer,  that,  in  this  case,  there  was  evidence  of  an  actual 
partition;  and  the  cause  turned  on  a  question  of  fact, 
which  the  Pundit  assumes,  from  the  circumstance  above 
mentioned,  against  the  evidence,  to  which  the  Court  ap- 
pears to  have  given  credit.  Joint  performance  of  obsequies 
is  not  conclusive  evidence  of  family  partnership,  against 
other  and  satisfactory  proof  of  separation.  As  to  the 
circumstance  of  a  few  articles  remaining  undivided,  it 
would  be  no  impeachment  of  a  partition  otherwise  valid. 

C. 

Against  a  positive  fact,  of  what  force  can  be  a  mere 
conclusion? — If  the  act  of  division  did  indeed  take  place, 
the  joint  performance  of  the  ceremonies  after,  (which 
might  proceed  from  brotherly  affection,)  could  make  no 
alteration ;  and,  as  it  appears  from  the  case,  as  stated, 
that  the  fact  of  division  was  in  proof,  it  does  not  make  any 
difference  in  its  effect.  Had  the  division  been  doubtful, 
then  certainly  the  joint  performance  of  the  ceremonies 
would  be  a  conclusion  against  it;  a  conclusion  merely, 
however ;  or,  as  it  has  been  appositely  called  in  another 
case,  a  "  token,"  {adyuharana^  I  suppose,  in  the  original,) 
not  a  proof.  E. 


J 
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ZILLA  OF  CUDDAPAH. 

July  9,  1807. 
Veeranah,  v.  Vencatapah. 

(Ante,  Tol.  i.  p.  liU,  217.) 

The  parties  are  cousins,  descended  from  brothers ;  the 
Plaintiff  being  the  son  of  one  Taulerajoo,  the  Defendant 
of  Soobiah.  The  latter  has  three  brothers.  It  is  proved 
that  Taulerajoo  and  Soobiah,  in  their  lifetime,  performed 
jointly  their  father's  SraadumSy  or  ceremonies ;  and  there 
is  no  evidence  of  a  division  of  property  having  taken 
place  between  them. — Supposing  the  family  to  be  liable 
to  be  considered  as  hitherto  undivided,  it  is  contended  on 
the  part  of  the  Plaintiff,  that  the  Defendant  should  ac- 
count to  him  for  the  larger  share,  which  he  says  he  has 
enjoyed  of  the  Meerassj/f  since  the  commencement  of 
the  suit. 

Answer  of  the  Sastraloo. 
1.  Joint  performance  of  ceremonies  implies  union  of 
interests  ;  and  it  must  be  concluded  that  Taulerajoo  and 
Soobiah  lived  and  died  undivided.  It  does  not  appear 
that  the  parties  have  divided  since.  No  deed  of  division 
is  stated.  According  to  the  accompanying  extracts  from 
Yajnyawalcya  and  Vrihaspati,  if  there  are  brothers,  and 
they  die,  one  leaving  one  son^  a  second  two,  and  a  third 
three;  on  a  partition,  the  sons  take  respectively  the 
shares  of  their  fathers ;  i.  e.  the  property  being  divided 
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into  three  equal  parts,  the  son  of  the  first  takes  one,  the 
two  sons  of  the  second  another,  and  the  three  of  the 
third  the  remaining  one.  The  estate  in  question,  there- 
fore, being  divided  by  two,  the  Plaintiff  being  the  only 
son  of  one  brother,  will  be  entitled  to  one  moiety  ;  the 
other  will  be  the  portion  of  the  Defendant  and  his  bro- 
thers, the  four  sons  of  the  other. 

2.  From  the  moment  of  partition,  each  party  enjoys 
his  appropriate  share.  Parceners  are  not  liable  to  ac- 
count to  one  another  for  the  degrees  of  enjoyment  of  the 
common  property,  pending  the  suit,  where  the  magistrate 
has  been  appealed  to  for  a  decision. 

(Signed) 

Remarks. 

1 .  This  is  rightly  presumed,  there  being  no  evidence 
of  a  division.  Mit.  on  Inh.  ch.  ii.  sect  xii. — For  the 
rule  as  to  representation  on  a  partition,  see  Id.  ch.  i. 
sect.  V.  §  2. 

2.  If  the  enjoyment  have  been  disproportionate,  they 
may  be  liable  to  account.     See  3  Dig.  392.  C. 
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ZILLA  OF  VERDACHELLUM. 

April  19,  1808. 
RumaDy  V.  Vadamaly. 

(Ante,  Tol.  i.  p.  ff7.) 

The  parties,  being  cousins,  have  lived  separate  from  one 
another  these  thirty  years ;  and  their  respective  fathers 
lived  so  before  them  for  twenty.  This  appears;  nor  b 
there  any  evidence  of  a  time  when  a  union  of  interest 
between  them  existed.  On  the  other  hand,  no  deed  of 
release  is  produced  ;  nor  any  witness  to  prove  the  fact  of 
division.  Under  these  circumstances,  a  demand  is  now 
made  for  one.  Are  they  to  be  considered  as  divided,  or 
undivided  ? 

Answer. 

A  separation  for  fifty  years  appearing,  it  must  be  taken 
that  there  has  been  a  partition. 

(Signed) 
Sreenevasa  Chariar,  Pundit. 

Remarks. 

Catyayana,  cited  in  the  Smriti  Chandrica,  declares  that 
partition  of  patrimony  shall  be  presumed,  where  brethren 
have  lived  ten  years  apart,  separated  in  their  religious 
rites  and  civil  observances.  The  Commentary  holds  this 
limitation  to  be  analogous  to  that  of  ten  years  in  the  case 
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of  moveables,  and  twenty  in  that  of  immoveables,  ad- 
versely possessed.  According  to  the  general  law,  not 
the  lapse  of  time,  but  acts  indicating  separation  of  inte- 
rests, are  evidence  of  partition.  Mit.  on  Inh.  ch.  ii. 
sect.  xii.  3  Dig.  p.  407.  C. 

(Ante,  vol.  i.  p.  188.  S06.  S5S.) 

Through  four  generations  in  view,  and  seven  not  in 
view ; — through  seven  generations  continues  the  right  of 
partition.     This  is  the  general  law.  EL 
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ZILLA  OF  VERDACHELLUM. 

April  13,  1808. 
Amachella  Chitty,  v.  Namasevoy  Chitty. 

(Ante,  Tol.  i.  p.  tf7.) 

If,  in  default  of  instrument  of  discharge,  and  witnessed 
to  the  fact,  it  be  doubtful  whether  partition  have  taken 
place ;  from  what  circumstances  may  it  be  inferred  ? 

Ansti}er. 
If  the  parties  have  been  in  the  habit  of  spending,  or 
borrowing  money,  without  each  other's  consent ; — if  they 
have  carried  on  cultivation  separately  ;  or  borne  separately 
their  respective  victualling  expenses ;  if  they  have  done 
things,  whether  the  others  liked  it  or  not;  from  such 
tokens  partition  may  be  inferred.  It  may,  in  like  manner 
be  presumed,  from  their  occupying  separate  houses  and 
lands ;  from  their  making  separate  gifts  and  charities 
during  holy  days ;  from  their  dressing  their  victuals  se- 
parately in  one  and  the  same  house,  and  worshipping  se- 
parately the  Deity,  and  Brahmins ;  or  from  their  becoming 
witnesses,  or  securities,  &c.  one  for  another;  or  if  one 
appears  to  have  made  a  gift  to  another,  or  a  loan,  taking 
an  obligation  to  repay,  or  a  sale  ;  or  if  they  have  kept 
kine  separately ;  or  if  they  make  separate  offerings  to 
VaralatchameeQ)  poojah,  &c.  All  such  doings  are  evi- 
dence of  partition  having  taken  place. 

(Signed)  Sr££N£vasa  Chabloo. 

(1)  *<  Vara  Latdmrnm*' — wotikip  peribmifd  by  married  womMi  to  tbe  (oddMt 
iMdiewut,  one  of  tbe  wtret  of  Viihnu* 
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Remarks. 

See  Mit.  on  Inh.  eh.  iii.  sect.  xii.  Also  Jimuta  Vahana 
ch.  xiv.  and  3  Dig.  407.  C. 

The  judge  is  not  bound,  however,  to  take  any,  or  all  of 
these  '^  tokens"  as  proof  of  the  fact ;  he  will  determine  it 
from  a  consideration  of  these  and  other  circumstances, 
giving  such  weight  to  them  as  in  equity  they  appear  to 
deserve;  this  being  one  of  the  many  points  reserved  by 
the  Hindu  law  for  equitable  judgment.  E. 
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APPENDIX  TO  CHAP.  X. 


ON    WIDOWHOOD. 


BOMBAY. 

Court  of  Adawlut,  at  Broach. 

April  4,  1810. 

(Ante,  Tol.  i.  p.  f 4S.) 

On  the  death  of  a  man  belonging  to  a  caste,  in  which 
Natras  are  permitted,  if  the  age  of  his  widow  exceed  not 
fifteen  years,  her  parents  possess  the  right  of  making  the 
Natra.  If  she  be  more  than  fifteen,  she  is  independent 
in  this  respect,  and  not  under  their  control;  but  their 
consent  ought  nevertheless  to  be  obtained.  The  hus- 
band must  have  been  dead  a  year,  before  the  Natra  can 
take  place.  Should  it  be  made  within  the  year,  the 
woman  must  not  wear  matrimonial  ornaments,  nor  go  to 
her  new  husband's  house,  till  the  expiration  of  this 
period.  Gandharva  Vivaha,  or  Natras ^  are  permitted  in 
the  Mitacshara. 

(Signed)         Nurbhuyaram,  Sastree. 

Walubhram,  SaHree. 

Remark: 
Gandharva  marriages  are  briefly  noticed  in  the  Mitac- 
shara, but  no  remarks  have  been  found  which  identify 
them  with  Natras^  or  support  the  positions  contained  in 
this  law  opinion.(*)  C. 

(1)  See  Caies  oa  this  tobject,  in  Bombay  Rep.  No.  14.  p.  59.— 
and  Id.  Append.  No.  4.  p.  559. 
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BOMBAY. 
Broach,  Court  of  Recorder. 

(Ante,  ToL  i.  p.  37.  248,«4.3.) 

On  the  death  of  u  woman's  Vivaha  Swami^  (first  hus- 
band,) having  neither  son  nor  daughter,  where- it  is  al- 
lowed by  the  usage  of  her  caste  to  marry  again,  the  first 
marriage  being  called  Vivaha,  a  subsequent  one  is 
termed  Gandharva  Vivaha^  Q)  and  commonly  called  on 
this  side  of  India,  Natra ;  such  second  marriages  being 
allowed  only  in  the  lowest  castes,  and  in  these  with  an 
exception  of  a  son  of  her  deceased  husband  by  another 
woman,  or  of  his  nephew.  Before  a  woman  contracts 
one,  she  must  restore  the  ornaments  and  apparel  she  re- 
ceived from  her  first  husband  to  his  heirs. 

(Signed)         Nuhbhuyaram,  SaArtt. 

Walubhram,  Sastrtt. 

Remark. 

Such  second  marriages  are  also  practised  among  the 
lower  tribes  in  Hindostan  proper,  and  the  East  of  India ; 
and  called  in  Hindostan,  Saghac.  Second  marriages 
even  of  virgin  widows  being  forbidden  in  the  CaUugOj 
(See  passages  cited  in  the  general  note  to  the  translation 
of  Menu,  i.  and  vi.)  no  such  practice  prevails  among  the 
superior  castes.  The  refund  directed  by  the  Pundit  is, 
customary.  C. 

(1)  See  Menu,  ch.  III.  t.  3«. 
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ZILLA  OF  VIZAGAPATAM. 
March  22,  1810. 

(Ante,  Tol.  i.  p.  S45.) 

1.  In  the  case  of  a  widow,  entitled  to  maintenance 
only,  does  it  depend  upon  her  remaining  in  the  house  of 
her  deceased  husband ;  or  is  she  at  liberty,  without  pre- 
judice, to  reside  in  her  father's? 

2.  How  is  she  to  be  provided  for? 

Answer. 

A  widow,  residing  occasionally  with  her  parents,  ac- 
cording to  the  custom  of  the  country,  should  remain  in 
general  in  the  house  of  her  husband,  in  which  she  is  en- 
titled to  be  provided  with  a  suitable  allowance.  Either 
a  yearly  sum  in  ready  money  may  be  given  her,  or  a 
portion  of  land  that  will  yield  one ;  or  there  may  be  a 
composition  with  her  as  can  be  agreed. 

Bemark. 

She  does  not  lose  her  right  of  maintenance  by  visiting 
her  own  relations;  but  a  widow  is  not  entirely  her  own 
mistress,  being  subject  to  the  control  of  her  husband's 
family,  who  might  require  her  to  return  to  live  in  her 
husband's  house.  C. 


VOL.  II,  2  c 
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ZILLA  OF  VIZAGAPATAM. 

(Ante,  vol.  i.  p.  !M8.) 

Questions. 

1.  Maya  widow,  on  the  marriage  of  her  daughter, 
make  over  her  property  to  such  daughter  and  her  son- 
in-law  ? 

2.  May  she  assign  to  an  elder  sister,  haying  a  married 
daughter  living? 

3.  Should  both  Sunnuds  above  alluded  to,  be  liable  to 
be  considered  void,  which  has  the  preferable  right  as 
heir  to  the  widow,  her  daughter  s  husband,  or  her  elder 
sister  ? 

Answers. 

1 .  Any  thing  that  is  hers,  she  has  a  right  to  transfer. 

2.  The  daughter  being  nearer  akin  to  her  than  the 

sister,  she  cannot  assign  to  the  latter,  in  exclusion  of  the 

former. 

3.  The  daughters  husband. 

(Signed)         Dusky  Narkain,  SastraloQ, 

Remarks. 

1.  No  doubt  the  widow  may  give  away  her  own  pro- 
perty, exceptinof  land  q^iven  to  her  by  her  husband,  or  in- 
herited from  him;  which  she  cannot  dispose  of,  without 
consent  of  the  next  heirs. 
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2.  This  would  amount  to  a  restriction  from  giving, 
and  is  at  variance  with  the  answer  to  the  preceding 
question.  The  approbation  of  her  proper  guardian  may 
however  be  requisite. 

3.  The  daughter's  husband  is  heir,  preferably  to  the 
sister ;  but  would  be  postponed  if  the  latter  had  a  son  ; 
the  sister's  son  being  first  heir  after  the  husband,  in  the 
case  of  a  woman's  separate  property. — See  in  Jagannatha, 
b.  5.  v.  ccccziii ;  a  passage  which  is  cited  in  Smriti- 
Chandrica,  Madhavya,  and  other  compilations.         C. 


2c2 


404  APl'KNOIX   TO 


BOMBAY. 


(Ante,  Tol.  i.  p.  <48.) 


Of  two  widows^  the  elder  one  has  two  sons  by  the 
deceased  husband,  the  other  a  daughter.  The  latter 
having  received  her  share  of  the  deceased's  property,  and 
dying,  in  whom  does  her  share  vest ;  in  her  daughter,  or 
in  the  sons  of  the  surviving  widow  ? 

A  nswer. — Caret. 

Remarks. 
The  share  allotted  as  a  provision  to  the  widow  (Mit 
on  Inh.  ch.  i.  sect.  vii.  §  2.)  does  not  pass  to  the  heirs  of 
her  peculiar  property  (Stridhana)y  but  to  her  husband  s 
heirs.  This  point,  however,  may  involve  some  difficulty, 
according  to  the  opinion  of  those  who  hold,  that  it  is  a 
mere  allotment  for  maintenance,  not  participation  as  heir. 
With  regard  to  the  daughter,  she,  as  a  sister,  is  entitled  to 
the  fourth  of  a  brother  s  share,  for  her  marriage.  Mit  on 
Inh.  ch.  i.  sect.  vii.  6.  C. 

A  reasonable  doubt  may  exist,  how  the  distribution  of 
the  property  should  be  made  in  this  case.  It  is  certain, 
I  think,  that  the  law  does  not  intend  that  the  share  of  the 
widow  should  belong  to  her  in  absolute  dominion ;  and  it 
does  not  descend  to  hers,  but  to  the  husband's  heirs.  In 
this  view  of  it,  the  sons  of  the  surviving  widow  succeed 
to  her  share.  But  the  daughter  is  the  heir  of  the  father, 
as  well  as  the  sons.      And  there  is  a  strong  text,  fire 
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qucndy  quoted  and  iDAisted  upon  by  jurists,  ordaiaiog, 
that  '^  sons  shall  succeed  to  the  father,  and  daughters  to 
"  the  mother/'  The  difference  exists,  however,  in  the 
mode,  rather  than  in  the  fact ;  for  if  she  succeeds  to  the 
brother's  share,  she  gets,  in  the  present  instance,  a  third  ; 
— if  she  takes  by  subduction  from  all  the  shares,  a  fourth. 

E. 

My  idea  is,  that  the  portion  of  the  husband's  estate,  to 
which  the  widow  (with  a  daughter)  succeeded,  was  still 
substantially  the  husband's  estate,  passing  to  his  heirs, 
after  the  death  of  the  widow,  who  had  only  a  life  interest 
in  it.  D.  (») 

I  agree  to  this,  and  I  think  that,  under  the  circum- 
stances of  the  case,  the  two  sons,  according  to  the  doc- 
trine of  the  Mitacshara,  which  is  most  favourable  to  the 
claims  of  daughters,  would  be  solely  entitled  to  the  pro- 
perty received  as  maintenance  from  their  father's  estate 
by  the  rival  wife  of  their  mother.  According  to  the 
Mitacshara  (at  least  so  I  understand  it),  on  the  death  of 
the  father,  his  estate  would  be  divided  into  eighty  parts ; 
of  which,  in  the  course  of  inheritance,  each  of  the  sons 
would  immediately  take  nineteen,  and  the  unmarried 
daughter,  to  effect  her  marriage,  four ;  being  exactly  one 
quarter  of  what  would  be  her  allotment  were  she  male. 
The  daughter's  marriage  being  thus  provided  for,  it 
appears  to  me  that  the  portions  of  the  two  widows,  on 

( 1 )  WiUiam  Dohn,  Esq.  one  ol  the  Judges  of  the  Snddar  Dewaany 
Adawlut,  of  Bengal. 
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their  respective  deaths,  would  revert  to  the  heirs  at  law 
of  the  husband,  viz.  his  sons.  It  must  be  confessed  this 
case  presents  difficulties,  and  I  speak  with  much  diffi* 
dence  on  the  subject.  & 


CHAP.   X.  407 


BROACH. 

Court  of  Adawlut. 

(Ante,  Tol.  i.  p.  947.) 

The  widow  of  a  man  of  the  goldsmith  caste,  having 
made  a  will,  by  which  she  disposed  of  her  property  to  a 
stranger,  to  the  prejudice  of  her  daughter,  who  neither 
subscribed  nor  consented  to  it,  it  is  void  by  the  Dharma 
Sastra ;  and  the  person  in  whose  favour  it  was,  having 
been  at  the  expense  of  her  funeral,  the  amount  should  be 
reimbursed  out  of  the  estate,  and  the  residue  made  over 
to  the  daughter. 

%  the  Pundit 

Remarks. 

A  woman  may  dispose  of  her  own  peculiar  property, 
( Stridhanay)  but  what  comes  to  her  from  her  husband, 
she  can  only  give  away  with  the  sanction  of  his  kin ; 
with  whom  the  control  of  her  conduct  rests.  Without 
such  sanction,  even  the  consent  of  the  daughter,  as  next 
presumptive  heir,  would  hardly  suffice. 

It  is  equitable  that  the  funeral  expenses  should  be  re- 
imbursed. For  the  person  who  takes  the  succession  is 
bound  to  defray  the  obsequies.     3.  Dig.  p.  546.        C. 
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ZILLA  OF  VIZAGAPATAM. 

November  19,  1806. 
A.  Ramasamy,  v.  Mandavilly  Pariah. 

(Ante,  vol.  i.  p.  247.) 

A  childless  widow  having  succeeded  to  the  separate 


property  of  her  husband,  who  has  brothers  living,  to  what 
extent  has  she  power  to  aliene  it,  and  how  ? 

Answer. — Caret. 

Remarks. 

A  widow  who  succeeds  to  her  husband's  estate,  is  re- 
stricted from  aliening  the  immoveables^  without  consent  of 
his  heirs,  according  to  the  Madhavya ;  but  there  does 
not  appear  to  be  any  restriction  on  her  power,  as  affecting 
moveables.  C. 

The  property  of  a  widow  in  her  husband^s  estate,  is  not 

absolute.     Na  stri  swa  fantryar  harite.     ^^  No  woman, 

^^  under  any  circumstances,  is  absolutely  independent** 

A  woman  has  a  right  to  use  the  property  to  a  certain 

extent  in  charity,  though,  no  doubt,  the  Court  would 
restrain  wasle^  even  on  this  account.  E. 
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MASUUPATAM,  PROVINCIAL  COURT. 

(Ante,  vol.  i.  p.  t47.) 

Mahedara  Ramiah  and  Cuvaly  Veneanah,  Appellants; 
Oopudrasta  Mallayab,  -        -        -        Respondent. 

To  the  Pundit. 

Atchana  Dulchataloo,  and  Pandita  Royaloo^  were 
brothers  by  the  same  mother ;  and  Pandita  Rojraloo  hav- 
ing acquired  some  agraharum  lands,  divided  them  into 
eighteen  portions,  of  which  he  gave  twelve  to  Brahmins, 
reserving  the  remaining  ones  for  his  own  use.  Some  time 
after  he  died,  without  male  issue,  and  his  wife  ascended 
the  funeral  pile  with  him,  having  previously  divided 
the  portion  reserved  by  her  husband,  as  follows,  viz.: 
one  share  to  the  Respondent  Mallayah,  the  son  of  Atchana, 
the  brother  of  her  husband ;  one  share  to  each  of  her 
husband's  sister's  sons,  namely,  Venkiah  and  Ramiah, 
the  Appellants,  and  the  remainder  to  Brahmins.  It  w^ 
pears  that  Atchana  and  Pandita,  the  brothers,  having 
divided  the  property  previous  to  the  death  of  Pandita,  the 
wife  of  Pandita  objected  to  the  performance  of  her  funeral 
obsequies  by  the  Respondent  Mallayah,  on  the  ground 
(not  proved)  of  his  father  having  been  degraded  by  his 
caste ;  and,  at  her  desire,  her  husband's  sister's  sons,  the 
Appellants,  performed  her  funeral  obsequies.  You  will 
state,  for  the  information  of  the  Court,  how  far  the  widow 
of  Pandita  had  a  right,  by  the  Hindu  law,  so  to  dispose 

of  the  land  left  by  her  husband ;  or  whether  it  becomes 
the  property  of  his  nephew,  the  Respondent  ? 
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Answer  of  the  Pundit. 
I  am  of  opinion  that  the  wife  of  Pandita  Royaloo  had 
sufficient  authority  to  give  away  the  land  left  by  her  hus- 
bandy  and  that  Mallayah,  the  Respondent,  has  no  right  to 
oppose  the  gift,  his  father  not  having  objected,  when 
Pandita  divided  away  and  distributed,  at  his  pleasure, 
some  parts,  reserving  to  himself  the  residue  of  what  he 
had  acquired. 

(Signed)        V.  Narsimma,  Sastree. 

May  13,  1805. 

Remarks. 

It  is  maintained  in  the  Madhavya,  that  no  widow  can 
give  away  immoveable  property,  coming  to  her  from  her 
husband,  without  consent  of  the  next  heirs.  This  seems 
to  be  the  correct  doctrine.  Pandita  had  doubtless  power 
to  give  away  his  lands ;  but  what  he  did  not  give  away, 
may,  and  should,  pass  regularly  in  succession.  C. 

The  widow  had  no  right  to  make  the  gift  in  question. 
She  had  a  right  to  use  the  property  for  charitable  pur- 
poses ;  but  the  law  limits  even  these  to  what  may  be  con» 
sistent  with  her  circumstances  and  condition  in  life. 

E. 
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ZILLA  OF  VIZAGAPATAM. 
April  9,  1811. 

(Ante,  Tol.  i.  p.  f49.  S50.) 

A  Brahmin  woman  dying  without  children,  an  undi- 
vided brother  of  her  husband  claimed  the  ornaments  given 
her  on  her  marriage,  as  against  her  father,  who  insisted 
upon  his  right  to  them.     Upon  reference, 

The  Pundit  reported  it,  as  his  opinion,  that,  among  the 
three  lower  castes,  the  Stridhana  of  a  woman,  dying  with- 
out children,  or  grand-children,  belongs  to  the  relations 
of  her  husband,  unless  married  in  the  form  of  AsurOy  in 
which  case  her  own  parents  would  be  entitled  to  it  In 
the  case  referred,  he  certified  that  the  ornaments  in  ques- 
tion vested  in  her  husband's  brother. 

Remarks. 
This  aorrees  with  the  Mitacsh.  on  Inh.  ch.  ii.  sect  xi. 

C. 

The  descent  of  women's  property  is  in  all  cases  go- 
verned by  the  form  of  marriage.  There  are  eight  dif- 
ferent forms,  and  if  the  rite  be  celebrated  according  to ' 
any  of  the  four  approved  ones,  (the  Brahma  and  the  rest,) 
the  property  goes  to  the  husband,  and  husband's  rela- 
tions :  if  according  to  one  of  the  disapproved  ones,  (tl^e 
Asura  and  the  rest,)  it  goes  to  her  own,  commencing  with 
her  parents.  In  either  case,  females  are  preferred  to 
males,  with  the  exception  of  the  husband  in  the  first  in- 
stance ;  at  least  so  I  understand  the  law,  according  to  the 
school  in  which  I  have  studied  it.  E. 
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ZILLA  OF  COMBACONUM. 

August  13,  1807. 
Anuntaramiar,  v.  Vencata  Narraio. 

(Ante,  vol.  t  p.  f 50.) 

The  Plaintiff,  on  the  death  of  his  daughter-in-law, 
seeks  to  recover  the  jewels  which  she  wore,  partly  given 
her  by  him,  partly  by  her  father,  the  Defendant  The 
Defendant  resists  the  action,  on  the  ground  of  his  having 
maintained  her  for  six  years  subsequent  to  the  death  of 
her  husband ;  in  the  course  of  which  he  parted  with 
them  for  her  support. — Qu.  If  the  Plaintiff  be  entitled 
to  recover? 

Answer. 

The  Plaintiff  is  entitled.  Had  the  Defendant's  main- 
tenance of  his  daughter  been  at  the  instance  of  the 
Plaintiff,  it  might  be  otherwise. 

Remarks. 

The  liusband's  nearest  kinsman  is  heir  to  a  woman's 
separate  property.     Mitacsh.  on  Inh.  eh.  ii.  sect.  zi.  IL 

The  Plaintiff  would  have  been  liable  for  the  reasonable 

charges  of  his  daughter-in-law's  maintenance,  had  he 

refused  or  neglected  to  support  her.  C. 

I  conclude  that,  on  the  death  of  the  daughter-in-law, 
the  heir  to   her  jewels,  as  womens  peculiar  property. 
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would  be  her  husband,  if  living.  He  being  dead,  it 
seems  to  rest  between  her  husband  s  father  and  her  own 
parents;  the  former  succeeding,  if  the  marriage  were 
according  to  one  of  the  four  first  forms  noticed  in  the 
Mitacshara,  ch.  ii.  sect.  xi.  11 ;  if  otherwise,  the  latter. 

D.0 

(1)  William  Dorin,  Esq.  one  of  the  Jodgee  of  the  Sadder  Dewanny 
Adawlat  of  Bengal. 
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SUMMARY, 

Extracted  from  p.  100,  of  the  Day  a  Bhaga  of 

Jimuta  Vahana. 

(Ante,  Tol.  i.  p.  f5l.) 

The  settled  order  of  succession  to  the  separate  property 
of  a  woman  is  as  follows : — 

In  the  case  of  property  left  by  a  maiden,  the  right  de- 
volves first  on  the  uterine  brother ;  or,  if  there  be  none, 
on  the  mother ;  but  if  she  be  dead,  on  the  father. 

It  is  the  same  in  respect  to  property  left  by  a  betrothed 
damsel,  excepting  what  was  given  by  the  bridegroom : 
for  he  has  a  right  to  whatever  he  gave. 

In  regard  to  the  property  of  a  married  woman,  which 
was  received  at  her  marriage,  her  maiden  daughter  has 
the  first  claim,  and  next  a  betrothed  one :  but,  on  failore 
of  both  these,  her  married  daughters  who  have,  or  are 
likely  to  have  male  issue,  inherit  together ;  or,  on  failure 
of  either  of  them,  the  other  takes  the  succession.  If 
there  be  none  of  either  description,  the  barren  and  the 
widowed  daughters  have  an  equal  right ;  and,  on  failure 
of  one,  the  other  succeeds.  Next,  the  right  devolves  in 
order  on  the  son,  the  daughter's  son,  the  son's  son,  the 
great-grandson  in  the  male  line,  the  son  of  a  contempo- 
rary wife,  her  grandson,  and  her  great-grandson  in  the 
male  line; — with  this  difference,  that,  according  to  Ji- 
muta Vahana,  the  right  of  the  daughter's  son  follows  that 
of  the  contemporary  wife's  son. 
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In  the  next  place,  if  the  property  were  received  at  the 
time  of  nuptials,  celebrated  in  one  of  the  five  forms  de- 
nominated BrahmOy  &c.  the  order  of  successors  is  hus- 
band, brother,  mother,  and  father.  But,  if  it  were  re- 
ceived at  nuptials  in  one  of  the  three  forms  called  Asura^ 
&c.,  the  order  is  mother,  father,  brother,  and  husband. 

Then  the  husband's  younger  brother;  after  him,  the 
son  of  the  husband's  younger  brother,  and  the  son  of  his 
elder  brother ;  next,  the  sister's  son ;  afterwards,  the 
husband's  sister  s  son ;  then  the  brother's  son ;  after  him, 
the  son-in-law ;  next,  the  father-in-law ;  subsequently, 
the  elder  brother-in-law.  In  the  next  place,  kinsmen 
allied  by  funeral  oblations  (sapindas)y  in  the  order  of 
proximity;  after  them,  kinsmen  connected  by  family 
(saculyas) ;  and,  lastly,  such  as  are  allied  by  similar  ob- 
lations of  water  (samonadacas). 

In  the  case  of  property  given  by  the  father,  at  any 
other  time  but  the  wedding,  a  maiden  daughter  succeeds 
in  the  first  instance ;  next  a  son ;  then  a  daughter  who 
has,  and  one  who  is  likely  to  have,  male  issue;  after 
them,  the  daughter's  son,  the  son's  son,  the  great-grand- 
son in  the  male  line,  the  son  of  a  contemporary  wife,  and 
her  grandson  and  great-grandsop  in  the  male  line ;  next 
to  these,  the  barren  and  widowed  daughters  inherit  to- 
gether; afterwards,  the  succession  proceeds  as  before 
described,  in  the  case  of  property  received  at  nuptials, 
denominated  Brahmaj  &c. 

But,  in  the  instance  of  property  not  received  at  a  wed- 
ding, and  other  than  such  as  is  given  by  the  father,  the 
son  and   unmarried   daughter  inherit  together;    or,  of 
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failure  of  both  of  them,  the  daughters  who  haye,  or  may 
have,  male  issue;  and  afterwards  the  son's  son,  the 
daughter's  son,  the  great-grandson  in  the  male  line,  the 
son  of  the  contemporary  wife,  her  grandson,  and  great- 
grandson  in  the  male  line,  are  rightful  claimants  in 
succession.  Next  to  these,  the  barren  and  widowed 
daughters  inherit  together;  and  lastly,  the  order  is,  as 
before,  the  same  with  that  of  property  received  at 
Brahma  nuptials. 

Sricrishna. 
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APPENDIX  TO  CHAP.  XI. 


ON    THE    TESTAMENTARY    POWER. 


ZILLA  OF  BELLARI. 

August  18,  1807. 
Ch.  Veerapah  and  Others,  v.  Goodummab. 

(Ante,  Tol-  i.  p.  195.  t55.) 

To  the  Pundit. 
It   is   referred   to  you  to  say,  whether  Veerapah   was 
capable  of  declaring  to  his  wife,  with  effect,  at  the  time 
of  his  death,  that  his  daughter  Goodummah  should  be 
heir  to  his  property. 

Anstuer. 

Provided  no  distribution  of  property  have  been  previ- 
ously made  by  a  roan  in  his  family,  he  may  bequeath  it 
as  he  pleases,  land  excepted. 

Remark. 
This  is  no  answer  to  the  question  put.  The  question 
is,  whether  the  husband  could  competently  declare  that 
the  daughter  should  succeed  to  the  wife's  property? — 
Certainly,  the  husband  cannot  so  dispose  of  the  wife's 
proper^ ;  beside  which,  the  declaration  in  the  case  was 

VOL.  11,  2  D 
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useless,  as  the  law  gives  the  mother's  property  to  the 
daughter.  A  father  cannot  ''  bequeath  as  he  pleases.** 
He  may  distribute  his  property,  but  he  must  do  it  accord- 
ing to  law  ;  and  if  the  distribution  be  otherwise  made,  it 
may  be  set  aaide,  on  the  complaint  of  any  party  con- 
cerned. How  can  the  father  in  such  a  case  be  said  to 
bequeath  ?  I  should  like  to  know  how  this,  and  similar 
terms,  are  expressed  in  the  original  of  this  paper.  It 
would  puzzle  any  one  to  translate  them  into  any  of  the 
Indian  languages,  with  which  I  am  acquainted.         E. 
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MADRAS,  SUDDER  DEWANNY  ADAWLUT. 

(Aatot  Tol.  i.  p.  195.  f  55.) 

Questions. 

1.  Can  a  Hindoo  dispose  of  his  property  by  will  ? 

2.  Can  a  Hindoo  of  an  undivided  family  do  so  ? — to 
any,  and  what  extent? 

3.  Whether  one  of  an  undivided  family,  consisting  of 
two  only,  may  so  dispose  of  half  the  property,  leaving  to 
the  survivor  the  remaining  half  only  ? 

Answers. 

1.  He  can. 

2.  He  can  dispose  of  his  share,  though  undivided. 

3.  There  existing  only  two  shares  in  the  family,  either 
parcener  may  bequeath  his  share. 

It  is  thus  ordained  in  Jagannatha,  in  the  chapter 
called  Daya  Bhaga,  and  Datta  pradanecam. 

(Signed)  Vencatasa,  Sastree. 

Remark. 
It  may  be  asserted  with  confidence,  in  opposition  to 
Vencatasa,  first,  that  a  Hindoo  cannot  make  a  will  at  all ; 
secondly,  that,  in  case  of  family  property,  he  can 
execute  no  deed  that  can  have  the  effect  of  a  will. 
Moreover,  that  no  authority  can  be  found,  in  the  work  to 
which  he  has  referred,  for  the  contrary  opinion.     The 

2d2 
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father  cannot  even  divide  property  during  his  lifetime, 
otherwise  than  as  prescribed  by  law ;  how  then  can  he  so 
bequeath  it  after  his  death  ?  If  it  be  said,  that  he  must 
bequeath  according  to  law,  what  then  is  the  use  of  such 
an  instrument  ?  It  will  be  answered,  to  direct  the  con- 
duct of  his  children.  To  which  I  reply,  True,  such  an 
instrument  may  be  proper ;  but  it  is  not  a  will,  submis- 
sion to  it  being  optional.  Vencatasa  (the  Pundit)  did 
not  understand  the  meaning  of  the  word  used  to  express 
the  English  term  will,  in  these  questions.  E. 
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PROVINCIAL  COURT,  MASULIPATAM. 

April  21,  1810. 

Situ  Binjee  Ramandoss         Appellant; 
Baugheeradhi  Boya     -     -  Respondent. 

(Ante,  Tol.  i.  p.  258.) 

Question  to  the  Pundit. 

If  a  man  should  make  his  will,  and  deliver  it  to  the 
person  appointed  by  it  to  succeed  to  his  estate,  but  the 
will  be  contrary  to  the  disposition  which  the  law  would 
make,  which  takes  eflfect,  the  will,  or  Dhartna  Sastra  ? 

Answer. 
Be   it  will,  or  any   other  instrument,  if  contrary  to 
Dharma  Sastra,  it  cannot  be  held  good. 

Remark. 

Most  undoubtedly  it  cannot  What  then  is  the  will 
of  a  Hindoo?  If  the  distribution  of  property  made  by  it 
be  contrary  to  the  provisions  of  the  Dharma  Sastra,  it  is 
invalid  ;  if  in  conformity  with  them,  it  is  unnecessary. 

E. 
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PROVINCIAL  COURT,  CHITTORE. 

April  22,  1808. 

(Ante,  Tol.    i  p.  958.) 

A  Sudra  left  two  wives,  with  one  son  by  the  first,  and 
three  sons  and  two  daughters  by  the  second ;  of  whom  a 
son  and  a  daughter  remained  unmarried  at  his  death.  By 
a  will  that  he  left  he  directed  that,  after  certain  deduc- 
tions specified  by  him,  his  estate  should  be  divided 
equally  among  his  four  sons.  The  will  accompanies,  re- 
ferred to  the  Pundit  for  his  opinion. 

Answer, 
Examining  the  will  by  the  various  authorities  on  the 
subject  of  division  of  property,  the  first  thing  obserrable, 
is  the  promise  mentioned  in  it  of  a  thousand  pagodas  in 
jewels  to  the  first  wife,  on  taking  a  second,  upon  the  al- 
leged incapacity  of  the  first  to  fulfil  the  conjugal  rite, 
though  it  b  admitted  that  she  had  bom  the  testator  a 
son.  If  wealthy,  he  should  have  given  her  on  the  ocea- 
sion  a  third  of  what  he  possessed  ;  and  at  all  events  his 
obligation  to  maintain  her  continued.  Supposing  her 
not  to  have  received  any  StridJianay  or  portion  from  her 
husband,  or  father-in-law,  she  was  entitled  to  so  much  as 
might  be  expended  in  the  second  marriage.  Where 
there  has  been  a  Stridhana^  it  should  be  deducted,  and 
the  dilVcrence  given. 
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The  will  further  directs  that  a  hundred  pagodas  should 
be  allowed  for  the  marriage  of  his  youngest  son,  a  hun* 
dred  for  his  education,  and  another  hundred  for  his  live- 
lihood ;  besides  the  jewels  worn  by  him,  his  shawls,  and 
best  clothes,  with  the  silver  and  brass  vessels,  cot,  chest, 
&c.  and  furniture.  It  being  agreeable  to  Sastra  that 
when  brothers  divide,  the  marriage  of  an  unmarried  one 
should  be  provided  for  out  of  the  common  stock,  an  al- 
lowance on  this  account  is  proper;  but,  as  the  younger 
son  is  to  share  the  residue  of  the  paternal  property 
equally  with  his  brothers,  the  deduction  of  two  hundred 
pagodas  for  his  education  and  livelihood  is  objectionable. 
And,  as  the  allowance  grantable  from  the  common  estate 
of  one-twentieth  extra  for  the  eldest  son,  a  fortieth  for  the 
middle  one,  and  an  eightieth  for  the  youngest,  is  abro- 
gated in  the  Call  yugj  his  making  a  deduction  of  jewels, 
&c.  in  favour  of  his  youngest,  without  any  correspondent 
gift  to  his  eldest  and  middle  one,  is  entirely  contrary  to 
Sastra. 

The  will  goes  on  to  give  to  the  unmarried  daughter  the 
jewels  worn  by  her  with  a  hundred  pagodas  for  her  mar- 
riage, and  another  hundred  for  more  jewels.  The  appro- 
priation of  the  jewels  worn  by  her  is  right  There  being 
four  sons,  and  one  unmarried  daughter,  her  proportion 
of  the  estate  is  a  twentieth  part.  If  therefore  the  two 
hundred  pagodas,  bequeathed  for  her  wedding  and  future 
ornaments,  do  not  exceed  a  twentieth  (")  of  the  property 
left,  the  bequest  is  good  ;  otherwise,  not. 


( ')  lliere  may  be  aatboritr  for  this  ;   hot  one-thlird  from  each  share 
is  the  preferable  law. 
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As  to  the  bequest  of  their  jewels  and  clothes  to  his 
wives  and  daughters-in-law,  it  is  good  only  for  those  that 
have  been  commonly  worn  by  them,  not  for  any  others. 
If  among  the  latter  there  is  any  great  difference  among 
them  in  point  of  value,  there  should  be  an  apportionment 

As  in  the  Saraswati  Velasa,  in  which  the  customs  of 
the  different  castes  are  declared,  Patni  bhagdy  or  parts  by 
wives,  is  distinctly  stated  as  the  law  of  the  Sudra;  the 
will  in  question  having  substituted  Putra  bhagOj  or  parts 
by  sons,  being  the  will  of  a  Sudra,  is  in  this  respect  ex- 
ceptionable. (*) 

The  appropriating  the  dutvar  garden  at  Conjivcram  to 
charity,  and  declaring  it  not  to  be  saleable  or  mortgage- 
able, with  a  direction  that,  after  the  expenses  attending  it 
shall  have  been  paid,  the  residue  of  the  profits  should  be 
given  to  the  church ;  this  is  consonant  to  Sastra.  All 
parties  should  take  care  that  the  repairs  are  done,  and 
that  the  charity  be  supported. 

(Signed) 
Alaga  Sixgana  Chart,  Pundit. 

Remarks, 
Mr.  Colebrooke's  caret. 

This  is  an  excellent  opinion,  as  are  most  of  Singana 
Chary  s.  One  or  two  points  may  be  disputable,  but  the 
whole  evinces  consideration,  knowledge,  and  judgment 
With  respect  to  the  latter,  however,  I  must  make  an  ex- 

I)  Vid,  jintf ,  p,  •2tt,>. 


CHAP.  XI.  425 

ception  to  the  last  paragraph  but  one,  '^  as  in  the  Saraswati 
"  Velasa,"  &c.  It  is  true  that  Patni  bkagdy  division  by 
wives,  exists,  and  is  allowable  among  Sudras ;  but  the 
authority  quoted  does  not  intend  that  it  is  ^^  essential*"  to 
them.  If  it  had  been  proved  that  Patni  hhaga  has  cus- 
tomarily existed  in  the  cula  (tribe)  to  which  the  parties 
concerned  in  the  suit  belong,  it  should  be  admitted ;  if 
not,  the  general  law  must  in  all  cases  be  preserved  :  it 
was  a  mistake,  therefore,  in  the  Pundit  to  question  the 
will  for  not  following  the  division  by  Patni  bhaga.  Why 
indeed  he  refers  to  the  Saraswati  Velasa  at  all  may  be 
asked,  considering  that  the  M itacshara  and  M adhavya  are 
of  much  higher  authority,  in  the  country  where  the  court 
to  which  he  belongs  is  established,  and  that  these  do  not 
even  recognize  the  Patni  bhaga. 

In  another  point  of  view,  this  opinion  is  very  satisfac- 
tory ;  I  mean,  as  regards  the  competency  of  a  Hindoo  to 
make  a  will.  Alaoa  Singana's  authority  must  be  admitted 
to  be  good,  if  the  opinions  in  all  the  cases  referred  by 
the  Provincial  Court  at  Chittore  (by  far  the  most  correct 
of  any  in  these  papers)  be  his.  And  it  is  evident  that  he 
does  not  acknowledge  validity  in  any  will,  but  as  it  agrees 
with  the  distributions  of  the  Sastras  ;  which,  no  doubt,  is 
the  correct  result  in  law.  What  then  becomes  of  the 
legality  of  admitting  them  to  probate,  in  the  manner  prac- 
tised in  the  several  supreme  Courts ;  a  course  that  has 
always  appeared  to  me  incongruous  ?  E. 


426  APPENDIX    TO 


ZILLA  OF  CHINGLEPUT. 

July  9,  1803. 

(Ante,  ?ol.  i.  p.  S*.  169.  177.  f59.) 

A  roan  having,  for  a  length  of  years,  fostered  and 
maintained  a  boy,  not  his  son,  on  his  death-bed  directed 
half  of  his  estate  to  be  given  to  his  son,  a  quarter  part  to 
his  brother-in-law,  and  a  quarter  part  to  him  whom  he 
had  so  bred  up  :  but  the  gift  was  not  in  writing.  It  is 
proved  however,  by  two  witnesses.  Is  it  good  by  the 
Sastra,  or  not  ? 

Answer. 

If  one  having  maintained  another  for  a  long  time, 
should  be  inclined  to  give  him  and  his  brother-in-law  a 
moiety  of  his  property,  giving  the  other  moiety  to  his  son, 
he  should  do  it  in  the  presence  of  his  relations,  and  of 
some  of  the  people  of  the  village  where  the  land,  if  any, 
lies.  Should  his  death  be  too  sudden  to  admit  of  their 
attending,  provided  he  had  declared  his  intent,  and  poured 
water  into  his  hands  in  the  presence  of  his  wife  and  son, 
and  of  the  people  about  him,  it  should  be  equivalent  to 
its  being  committed  to  writing.  And  though  even  this 
formality  should  not  be  observed,  it  will  be  good  in  law 
for  money,  though  not  in  regard  to  land. 

(Signed)  T.  Kistxama  Chary. 
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Remaf'ks. 
This  is  gift  in  contemplation  of  death,  subject  to  the 
general  rules  regarding  gift.     See  Mit  on  Inh.  ch.  i. 
sect.  i.  §  3 1,  as  to  the  form.  G. 

The  whole  formality  must  be  completed  with  regard  to 
land,  and  possession  must  be  given,  or  the  act  is  invalid. 
But  what  has  such  a  conveyance  to  do  with  a  will  ?  With 
the  consent  of  his  sons,  and  wife,  and  the  knowledge  of 
his  nearest  of  kin,  a  man  may  make  a  distribution  of  his 
property  according  to  the  rules  laid  down  by  the  law  in 
such  cases ;  and  such  distribution  will  be  good,  whether 
made  on  his  death-bed,  or  at  any  other  time,  and  whether 
confirmed  by  writing,  or  not.  But  how  does  such  an  act 
resemble  a  will  ?  E. 
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ZILLA  OF  VIZAGAPATAM. 

i  (Ante,  vol.  i.  p.  855.  S58.) 

If  a  man  in  the  Cshatrya  tribe  shall  have  disposed  of  his 
estate  to  a  near  relation,  by  means  of  an  instrument  pur- 
porting to  be  a  will,  leaving  a  childless  widow,  and  a 
childless  stepmother,  surviving  him,  will  it  be  repugnant 
to  the  Hindu  Shaster  to  give  effect  to  it? 

(Signed)  George  Paske,  Judge. 

Answer. 
A  Cshatrya  having  neither  son,  grandson,  or  nephew, 
may  dispose  of  his  estate  as  he  thinks  proper,  subject  to 
the  obligation  of  him,  in  whose  favour  he  does  so,  to  sup- 
port the  females  of  the  family,  so  long  as  they  conduct 
themselves  properly,  they  having  no  other  means  of  main- 
tenance. 

(Signed)        Dusky  Nakrain,  Sastratoo. 

Remarks. 
The  wife  succeeds  of  right  in  this  case.  Dusky  Narrain 
supports  the  common  opinion  of  the  wife  being  entitled  to 
maintenance  only.  This  is  not  law,  as  I  have  already 
shewn.  This  instance  is  almost  the  only  one  in  which  I 
have  had  occasion  to  diifer  with  this  Pundit.  E. 

The  first  part  of  this  is  conformable  to  the  law  of  gifts, 
to  which  wills  must  be  assimilated  ;  not  being  otherwise 
known  to  the  Hindu  law.  Tlie  maintaining  the  females 
is  a  moral,  rather  than  civil,  obligation  in  the  legatee.    C. 
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Where  a  native  of  Bengal,  of  the  name  of  Juggul  Kishn, 
had,  by  will,  divided  his  property  between  his  wife  and 
son,  making  them  his  executor  and  executrix ;  and  the 
Pundits,  to  whom  it  was  referred,  both  as  to  the  compe- 
tency of  the  disposition,  and  the  right  vested  by  it  in  the 
widow,  had  reported  in  favour  of  its  validity,  and  that  the 
widow's  power  over  the  moveable  portion  of  it  was  abso* 
lute  ; — the  case  and  opinions,  having  been  submitted  to 
Mr.  Sutherland,  of  Bengal,  produced  from  him  the  fol- 
lowing 

Remarks. 
With  respect  to  the  instrument  submitted  to  the  Pun- 
dits, I  regard  it  as  wholly  valid,  provided  no  part  of  the 
property  conferred  by  it  on  the  widow  were  real  ances- 
tral property.  Such  property,  by  the  law  as  received  in 
Bengal,  Juggul  Kishn  could  not  aliene  from  his  son  with- 
out his  assent ;  and  it  would  not  therefore  pass  to  the 
widow  by  his  will.  The  widow  would  have  absolute 
power  only  over  the  moveable  property  she  might  acquire 
under  it,  but  not  over  the  real.  A  woman  is  independent 
with  respect  to  her  immoveable  Stridhana^  other  than 

that  derived  from  her  husband. — See  vol.  i.  p.  26. 

The  doctrine  of  the  Mitacshara,  and  other  authorities 
of  the  same  school,  is  mostly  at  variance  with  that  of 
the  Bengal.  In  conformity  with  such  doctrines,  I  am 
induced  to  believe,  that  the  instrument  in  question 
would  pass  no  real  property  of  whatever  description  to 
the  widow ;  it  not  being,  according  to  them,  competent 
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to  the  husband  to  make  such  a  gift  to  her,  without  the 
assent  of  his  sons ;  which,  from  all  that  appears,  was  no 
in  this  case  obtained. 

It  may  be  observed  that,  in  the  proper  chapter,  the 
Mitacshara  is  wholly  silent  on  the  subject  of  the  power 
ot  women  to  alienate  their  peculiar  property;  though 
explicit  in  disavowing  all  authority  in  the  husband,  &c. 
to  appropriate  the  same.  A  text  of  Vishnu  is  cited  in 
the  commencement  of  the  work  on  inheritancci  to  shew 
that  property  is  not  by  birth  alone ;  from  which  text  it 
appears,  that,  with  the  exceptions  of  immoveable  pro- 
perty, on  the  death  of  the  husband,  the  wife  may  dispose, 
as  she  pleases,  of  his  affectionate  gift.  Q)  S. 

(1)  See  Mit.  on  Inh.  ch.  I.  sect.  i.  SO. 
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Answers  to  the  annexed  Questions,  by  Mr.  Colebrooke. — 
(See  Letter  dated  Calcutta,  May  18,  1812,  ante,  p.  134,) 

(Aim,  toL  i.  p.  t5,  258.) 

Quest.  1st.  Can  a  Hindoo  dispose  of  his  property  by 
will  ? 

After  much  consideration  of  the  question,  when  agitated 
some  years  ago,  it  was  here  settled,  that  a  will,  (though 
this  disposal  of  property  be  unknown  to  the  Hindu  law, 
as  was  remarked  by  Sir  William  Jones,)  must  neverthe- 
less be  held  valid  in  the  case  of  a  Hindoo ;  being  in 
fact  a  gift  made  in  contemplation  of  death,  which  the 
Hindu  law,  if  it  do  not  directly  sanction,  contains  at 
least  nothing  to  prohibit.  Considering  it  then  as  a  gift 
to  take  effect  at  a  future  time,  determinable  by  a  certain 
event,  (decease  of  the  giver,)  I  apprehend  it  must  be 
governed  and  controlled  by  the  genera)  rules  regard* 
ing  gift. 

2d.  Can  a  Hindoo  of  an  undivided  family  do  so,  and 
to  what  extent  ? 

According  to  the  authorities  of  Hindn  law  which 
prevail  in  Bengal,  a  member  of  an  undivided  family  may 
give  away,  or  otherwise  aliene  property,  to  the  extent  of 
his  own  share  of  the  joint  wealth :  and  I  concerve  his 
disposal  of  his  property  by  will  would  be  here  maintained, 
f.  e.  within  the  limits  of  that  province,  in  conformity 
with  Jimuta  Vahana's  doctrine,  that  the  gift  or  other 
alienation,  by  an  unseparated  coheir,  may  be  an  immoral 
act,  but  is  not  an  invalid  one.  (DByfL  Bhaga,  cb.  ii.  §  28. 
Jagannatha's  Digest,  vol.  i.  p.  456. — vol.  ii.   103  and 
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104.  8vo.  ed.)  It  would  be  otherwise  in  the  rest  of  the 
provinces.  The  writers  of  the  Tirhoot  school  contend, 
that  the  gift  is  void :  and  the  reasoning,  by  which  they 
support  this  position,  is  perhaps  carried  too  far,  as  it  ex- 
tends to  the  annulment  of  an  improvident  gift  by  a  single 
owner.     The  same  may  h&  said  of  the  Benares  school. 

The  authorities  which  prevail  in  the  Peninsula,  or  South 
of  India,  are  nearly  as  explicit.  The  Smriti  Chandrica 
declares,  that  restitution  of  an  unfit  gift,  (adeya,)  as  well 
as  of  a  void  donation,  (adatta)  shall  be  enforced  by  the 
sovereign  authority,  because  the  property  is  not  trans- 
ferred, nor  a  new  right  vested,  since  the  donation  is  inef- 
fectual when  a  void  gift  is  made  and  accepted.  An 
author  of  eminence  in  the  Benares  school  (which  follows 
the  authority  of  Vijnyaneswara's  Mitacshara)  cites  this 
passage,  and  apparently  acquiesces  in  the  doctrine,  re- 
marking, that  ^^  a  man's  own  acquisitions  may  be  aliened 
"by  him,  even  without  the  consent  of  unseparated  bre- 
"thren."  (Such  acquisitions,  it  is  to  be  observed,  are 
the  acquirer's  separate  property,  and  stand  therefore  upon 
different  grounds.) 

Neither  this  author,  nor  any  other  of  the  same  school, 
so  far  as  I  can  find,  take  the  distinction  which  those  of 
the  Bengal  school  assume,  between  gifts  exceeding,  or  not 
exceeding  the  giver*s  own  share,  and  between  void  dona- 
tions and  unfit  gifts.  Lawyers  of  Bengal  hold,  that  an 
unfit  gift,  (adtya)  to  which  class  this  of  undivided  property 
belongs,  is  immoral,  and  even  punishable,  bu^  not  void, 
nor  voidable ;  while  one  of  the  other  class,  termed  void  dona- 
tion, (adatta,)  is  null,  and  also  punishable.     The  Mitac- 
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shara  of  Vijnyaneswara  makes  no  such  distinction  nor 
exception,  though  the  author  explains  unfit  gifts  as  com- 
prising, 1st,  Such  as  are  not  fit  to  be  given  for  want  of 
proprietary  right ;  and,  2diy.  Such  as  may  not  be  given  by 
reason  of  an  express  prohibition.  I  am  entirely  at  a  loss 
to  conceive  on  what  grounds  Jagannatha  asserts  in 
his  Digest,  (vol.  ii.  p.  105.)  that  his  mode  of  recon- 
ciling the  discordant  opinions  of  authors,  by  maintain- 
ing the  coheir's  alienation  of  joint  property  to  the  ex- 
tent of  his  own  share  of  it,  is  consistent  with  the  opinion 
of  Vijnyaneswara.  The  alienation  of  joint  property  is 
comprehended  in  this  author's  class  of  gifts  wi/it,  because 
they  are  prohibited :  and  the  only  distinction  that  seems 
fairly  deducible  from  his  doctrine  is,  that  gifts  unfit  by 
reason  of  the  want  of  proprietary  right,  are  necessarily 
null  and  void ;  but  that  gifts  unfit,  because  they  are  pro- 
hibited by  general  rules,  may  be  valid  under  the  exceptions 
which  the  law  allows :  such  as  distress,  necessary  support 
of  the  family,  and  pious  purposes  arising  from  indispensa- 
ble duties.  (Mit.  on  Inh.  ch.  i.  sect.  i.  §  29.) 

It  may  be  objected  to  Vijnyaneswara,  and  the  Smriti 
Chandrica,  that  the  texts,  which  prohibit  gifts  of  any  por- 
tion of  joint  property,  or  of  the  whole  of  a  man's  sole 
property,  thereby  distressing  his  family,  equally  forbid 
sale  and  mortgage  of  it:  so  that  these  also  would  be 
void,  although  a  valuable  consideration  have  been  paid 
and  received.  Injury  and  injustice  may,  however,  be  pre- 
vented, by  holding  him  and  his  property  answerable  for 
the  repayment  of  the  money  or  valuable  consideration 
received  by  him :  and  equity  perhaps  would  award  parti- 

VOL.  u.  2  E 
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tion,  for  the  pyrpose  of  ei^brciog  payoawt  from  hlP  ibw^ 
thus  renderecl  a  separate  one.(^)  But,  in  the  eai9  of  a 
gratuitous  alienation,  there  are  not  the  same  difficultiaa : 
apd  I  apprehend,  that,  under  the  Hindu  )aw,  aa  rweiv^ 
among  those  with  whom  the  Mitacghara  md  Ssmli 
Chandrica  are  the  chief  authorities,  it  must  be  held  that 
the  disposal  by  will  (considered  as  gift)  of  an  undivicled 
share  of  joint  property,  is  not  valid ;  nor  of  any  part  of 
it,  unless  for  pious  purposes,  or  other  u«ea  incumbent 
on  the  testator  to  provide  for,  and  fallii^  within  the 
exception  which  the  law  makes  to  the  general  pro- 
hibition. 

Accompanying,  is  a  collection  of  pa$sag^  from  writaps 
of  all  the  different  schools  relating  to  this  point. 

(1)  Vid.  vite,  p.  tot. 
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Extract  of  a  Letter  from  Henry  Colebrooke^  Esq.  to  Sir 
Thomas  Strange,  dated  Calcutta^  May  25,  1812. 

(Ante,  ?ol.  i.  p.  169.  t50.  268.) 

WTien  writing  a  few  days  ago,  I  stated  that  I  thought 
a  Hindu's  will  and  testament  must  be  governed  and  con- 
trolled by  the  general  rules  respecting  gifts.  It  will  hold 
good,  I  think,  for  the  same  things  for  which  a  gift  made 
in  his  lifetime  would  do  so,  and  no  otherwise.  I  should 
have  added,  however,  that  his  legacies  to  his  family  must 
be  controlled  by  the  rules  regarding  partition  made  in  his 
lifetime  by  him,  as  father  of  the  family.  The  principle  I 
would  lay  down,  is,  that  a  man  cannot  confer  on  a  stranger^ 
or  his  own  kin^  by  willy  (which  I  consider  to  be  a  donation 
in  contemplation  of  decease ,)  what  he  could  not  bestow  by 
deed  of  gift^  or  partition  of  patrimony.  The  utmost  that 
can  be  said,  is,  that  he  may  do  that  by  testament,  which 
he  could  have  done  by  partition,  or  donation  between 
living  persons.  This  is  allowing  all  the  force  that  can 
be  given  to  a  will,  by  taking  it  as  a  gift,  in  regard  to 
what  the  testator  has  power  to  give ;  and,  as  a  partition 
of  inheritance,  in  regard  to  what  he  can  distribute,  but 
not  give  away. 

The  Pundit,  who  set  about  reforming  a  will  to  make  it 
square  with  the  law,  in  the  case  before  the  Court  of  the 
Centre  Subah,(*)  seems  to  have  viewed  the  testament  ex- 
clusively as  a  deed  of  partition  of  heritage. 

Upon  the  principle  which  I  have  stated,  a  Hindoo  in 

(t)  Ante,  p.  4ft. 
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Bengal  may  leave  by  will  all  his  own  acquisitions:  but 
would  be  7'estrictedj  if  he  have  sons,  from  distributing  an- 
cestral  property  according  to  his  mere  pleasure.  In  pro- 
vinces, in  which  the  authority  of  the  Mitacshara  prevails^ 
a  Hindoo  is  restrained  from  giving  away  immoveables,  and 
from  making  any  other  partition  of  his  possessions  among 
his  male  descendants,  but  such  as  the  law  has  sanctioned. 
Consequently,  he  would  be  withheld  from  distributing 
immoveables  in  a  mode  unauthorized  by  the  law,  but  may 
bestow  moveables,  of  which  the  law  permits  him  to  make 
gifts  on  motives  of  natural  affection :  not,  however,  to  the 
extent  of  his  whole  property. 

In  short,  if  there  be  no  sons,  or  male  descendants,  and 
the  property  be  not  shared  by  a  co-heir,  the  whole  of  his 
possessions,  being  his  separate  and  distinct  property,  may 
be  disposed  of  by  will,  as  he  pleases.  If  he  have  a  co- 
parcener, he  cannot  give  away  his  entire  share  of  the 
joint  property ;  nor  the  whole  of  his  possessions^  if  he 
have  sons. 
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Extract  of  a  Letter  from  Henry  Colebrookey  Esq.  to  Sir 
Thomas  Strange,  dated  Calcutta,  July  22^  1812. 

(Ante,  Tol.  i.  p.  S4,  25.  t58.) 

Upon  reference  to  adjudged  cases,  and  upon  considera- 
tion of  the  inferences  to  be  drawn  from  them,  and  the 

« 

principles  held  to  have  been  settled  by  these  judgments, 
I  find  occasion  to  correct  that  part  of  my  letter  on  the  sub- 
ject of  wills  by  Hindoos,  in  which  I  said  that  a  Hindoo 
in  Bengal  may  leave  by  will  all  his  own  acquisitions ; 
but  is  restricted  from  distributing  ancestral  property 
among  his  children,  according  to  his  mere  pleasure. 

It  is  true,  that  if  he  make  a  formal  partition  of  heritage, 
he  is  subject  to  restrictions ;  and  no  express  decision  has 
weakened  the  strict  rule  of  law  on  this  point.  But  a 
deed  of  gift,  by  which  the  ancestral  property  was  un- 
equally distributed,  (or  was  given  to  one  son  with  a  very 
inferior  provision  for  the  rest,)  has  been  held  valid  by  a 
solemn  decision  of  the  former  Court  of  Sudder  Dewanny 
Adawlut;  and  1  understand  that,  in  numerous  instances, 
wills  of  Hindoos,  disposing  of  the  ancestral  as  well  as 
acquired  property,  according  to  the  testator's  pleasure, 
have  been  allowed  by  the  Supreme  Court. 

It  appears  to  me  an  inconsistency,  that  a  man  may  do 
that  by  gift  or  will  which  he  may  not  do  by  a  formal  par- 
tition ;  and  the  Hindu  legislators  might  have  saved  them- 
selves the  trouble  of  providing  rules  to  regulate  a  father's 
distribution,  if  the  whole  may  be  evaded  by  the  easy  ex- 
pedient of  calling  the  distribution  a  gift,  instead  of  a  par- 
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tition.  But  since  the  point  is  here  a  settled  one,  what  I 
said  on  the  subject  may  require  modification.  A  Hindoo 
in  Bengal  may  leave  by  will,  or  bestow  by  deed  of 
gift,  his  possessions,  whether  inherited  or  acquired ;  and 
the  gift  or  the  legacy,  whether  to  a  son  or  to  a  stranger, 
will  hold,  however  reprehensible  it  may  be,  as  a  breach 
of  an  injunction  and  precept. 
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Rrtract  of  a  Letter  frem  Henry  Chlebrmtke,  Esq.  to  Sir 
TkafM€  Strange^  dated  Cdlcutta,  Dec.  13,  1812. 

(Aiit^,  Tol.  i.  p.  94.  fh^.  f68.) 

In  ffespect  to  ft  Hitid6o*s  will,  I  h&ve,  ftcCordlfag  M  tiif 
pfotnise,  ex&itiitled  the  Stnriti  ChandHda,  with  th^  VteW 
of  fumishlhg  any  ftlrther  infbfmatttttt  it  might  dofltitln 
on  the  doctfined  of  Hindu  law,  which  eftti  b^  brmight 
to  bear  oti  the  eade  in  question. 

I  find  much  difficulty,  adverthig  t6  the  positions  malti- 
tained  in  that  work,  to  admit  any  power  iti  a  joint  owueif 
16  gite  away  bi^  proper  dhare,  yet  Unsepftfated,  of  the 
common  property,  whether  by  will,  6t  by  gift  iti  his 
lifetime,  without  the  consent  of  his  undivided  bKthfeil. 
iTie  author  of  the  Smritl  Chattdrica,  Speakiug  6f  Common 
property,  of  which  a  gift  is  forfiidden  by  the  kw,  ob- 
serves, that  this  regards  Comrtioti  Way^,  tad  dther  things 
common  to  many ;  but  property  belonging  to  an  undi- 
vided family  (he  says)  may,  in  certain  circumstances,  be 
given  away,  since  the  consent  of  all  parties  concerned 
may  be  easily  had  in  this  instance,  though  not  so  in  the 
case  of  a  public  way,  common  to  great  numbers.  It  is 
afterwards  observed,  that  an  owner  may  give  away  his 
own  acquisitions,  without  the  consent  of  his  undivided 
brethren,  but  not  so  joint  hereditary  property.  The 
author,  however,  goes  still  further  in  regard  to  immove- 
ables; restricting  a  sole  owner  from  selling,  pledging, 
or  giving  away,  without  consent  of  kindred,  immoveable 
property  acquired  by  himself^  unless  it  exceed  the  neces- 
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sary  subsistence  of  the  family,  or  unless  the  wants  of  the 
family,  or  other  distress,  require  it  to  be  parted  with. 

This  last  restriction  naturally  suggests  the  doubt, 
whether  the  prohibition  in  this,  or  in  the  former  case, 
is  to  be  taken  as  invalidating  the  act  of  an  owner,  who 
shall  persist  in  disposing  of  his  property  against  the  in- 
junctions of  the  law.  But  no  hint  of  such  a  distinction 
(which  is  to  be  found  in  the  writings  of  the  Bengal 
school,  between  gifts  valid,  though  forbidden,  and  gifts 
either  void  or  voidable)  is  contained  in  the  Smriti  Chan- 
drica.  The  author,  on  the  contrary,  maintains,  that  for- 
bidden donations  shall  be  set  aside  by  the  sovereign  au- 
thority ;  and  it  seems  more  consonant  to  his  doctrine  to 
say,  that  the  owner's  disposal  of  his  share  of  undivided 
hereditary  property,  without  assent  of  partners,  is  voidable. 

I  intended  to  have  completed  a  similar  examination  of 
the  Madhavya,  with  reference  to  the  same  point;  but 
the  book  is  not  just  now  at  hand. 
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Extract  of  a  Letter  from  Henry  Colebrooke^  Esq.  to  Sir 
Thomas  Strange,  dated  Calcutta,  Dec.  26,  1812. 

(Ante,  Tol.  i.  p.  258,  268.) 

I  have  examined  the  Madhavya  since  I  wrote  to 
you ;  and  find  nearly  the  same  opinions  as  in  the  Smriti 
Chandrica,  more  concisely  expressed;  but  with  a  restric- 
tion of  some  importance.  Madhaveya  observes,  in  re- 
gard to  moveables,  that  property,  which  a  man  himself 
acquired,  may  be  aliened  by  him,  without  the  assent  of 
brethren,  with  whom  he  has  made  no  partition  of 
wealth;  but  not  so  in  regard  to  immoveables;  adding 
the  remark,  that  property  inherited  from  ancestors  may 
be  given  away  by  the  chief  brother,  with  the  assent  of 
the  rest.  He  appears  to  consider  all  the  passages  cited 
by  him  in  this  *  place,  as  relating  to  immoveable  pro- 
perty ;  and  it  may  therefore  be  questioned,  whether  he 
contemplated  any  restraint  on  a  joint  proprietor  from 
giving  away  moveables,  not  exceeding  his  own  share  of 
undivided  wealth. 

The  subject  is  certainly  one  of  considerable  difficulty : 
and  I  have  all  along  felt  much  at  a  loss  to  give  a  decided 
opinion  on  the  question  of  a  Hindoo's  will,  under  the 
law,  as  it  prevails  in  your  part  of  India. 
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BEXGAL.— ZILLAH  BAKUR  GUXJ. 

Chundni  Mala — A  -  -  •   J  - 
Ubhya-B J.^/yei^. 

Ram  Priya— D 1 

DaU'jhter  of  Oopuma — C  ) 

(  Aate»  ToL  L  p.  169.  i 

Lukhee  Priya,  a  woman  of  the  Hiiida  peffsossiofiy  and 
a  widow,  bad  four  daughters^  A,  B,  C,  and  Fran  Prijra 
deceased;  in  favour  of  whom  she  executed  a  deed  of 
gift 9  by  which  she  assigned  a  share  in  a  Z^emindaff 
to  those  persons,  to  be  equally  divided  amongst  theiliy 
inserting,  however,  in  the  deed  the  following  protisioll : 
*^  That,  during  her  life,  she  should  make  the  collections  df 
''  revenue  as  before,  through  her  agent,  but  that,  after  her 
*^  death,  her  four  daughters,  with  their  htisfaands,  should 
*^  be  fully  in  possession  of  their  several  allotted  shares." 
During  the  lifetime  of  Lukhee  Priya,  her  danglittfr  C 
died,  leaving  a  husband,  and  a  daughter,  D,  trho  didni* 
the  share  of  her  mother.  The  Pundits  of  the  Stiddef 
Dewanny  Adawlut  were  required  to  state  whether,  imder 
these  circumstances,  such  claim  is  valid,  according  t6  (he 
Hindu  law. 

The  substance  of  the  answer  of  the  Punditi  wss  ftS 
follows :  That,  supposing  the  deed  of  gift  to  have  con- 
tained a  restriction,  (niyama,)  that  the  donees  should  have 
no  property  in  the  gift  (/.  c.  be  incompetent  to  give  or  sell 
it)  till  after  the  death  of  tbo  donor,  and  that  it  had  been 
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executed,  without  the  sanctioD  of  her  (the  donor's)  giuur* 
dians,  (a  gift  so  made  being  invalid,)  no  right  in  C,  who 
died  before  the  donor  her  mother,  to  the  share  assigned 
to  her  in  the  deed  was  established ;  and,  consequentlyi 
d  fortiori,  none  existed  in  her  daughter  D.  That  the 
right  in  the  share  in  question  reverted  to  the  donor« 


Authorities  cited. 

From  the  Sudhitatwa,  a  text  of  Nareda  cited  in  the 
Daya  Bhaga  and  other  booksi  and  a  text  of  Ca^yana. 

The  first  shewing  that  a  gift  involving  a  condition,  is 
not  valid  J  till  the  accomplishment  of  such  condition. 

The  seccHid  shewing  the  dependency  of  a  chiUUesa 
widow  on  the  ^  Swatantras^''  or  her  guardians  of  her 
husband's  family. 

The  third  shewing  that  the  gift,  or  other  alienation  of 
land,  &c.  made  by  a  widow,  (aswatantra,)  without  the 
leave  of  the  SwaUmtrM^  is  not  valid. 

In  illustrati(m  oi^  and  resulting  from  the  above  exposi* 
tion  of  the  law,  (Vyavastha,)  the  Pundits  made  the  follow- 
ing explanation,  and  declared  the  subjoined  points  of 
Hindu  law. 

No  right  of  D,  under  the  cireiimstaDoes  of  the  case 
would  have  existed,  allowing  that  Lukhee  Priya  had 
obtained  the  leave  of  her  guardians  to  dispose  of  the 
property  as  expressed  in  die  deed. 

The  mention  of  such  leave  was  only  made,  to  shew  the 
necessity  for  it,  in  order  to  give  validity  to  sucL  m  act  of 
the  widow  Lukhee;    and  consequently  the  validity  or 


444  APPENDIX    TO 

otherwise  of  the  gift  made  in  favour  of  the  three  donees, 
who  had  survived  the  donor,  depended  on  the  circum- 
stance of  the  donor's  having,  or  not  having,  obtained  the 
leave  of  the  persons  alluded  to.  The  Pundits,  it  was  to 
be  observed,  did  not  from  the  deed  (written  in  the  Ben- 
gallee  language)  understand  it  to  contain  any  thitig  esta- 
blishing the  right  of  the  husbands,  as  joint  donees  with 
their  wives,  the  daughters  of  the  donor :  which  might  be 
inferred  from  the  statement  of  the  case.  The  points  of 
Hindu  law  declared  by  the  Pundits  were  these : — 

Whatever  act  affecting  his  property  a  Hindoo  was  compe- 
tent to  perform,  his  widow,  on  whom  such  property  by  the 
operation  of  the  law  may  have  devolved,  with  the  sanction  of 
her  guardians,  may  execute.  In  Bengal,  according  to  the 
law  as  there  received,  a  Hindoo  may*  aliene,  by  gift  or 
otherwise  during  his  life,  to  whomsoever  he  pleases,  land, 
and  other  property,  without  reference  to  the  manner  in 
which  the  same  may  have  been  acquired.Q)  Should  he  ■ 
give  away,  or  otherwise  aliene  patrimonial  land,  without  • 
the  concurrence  of  his  sons,  in  a  manner  other  than  that 
in  which  it  would  have  devolved  by  law,  such  gift,  or 


(l)Tbi8  is  the  tenour  of  my  MS.  containiog  the  resale  of  the  confiereace 

1  had  with  the  Pundits  of  the  Sudder  Dewanny.  I  well  recollect  more 
than  once  minutely  explaining  to  them  what  I  had  written,  and  their  ad- 
mitting that  I  bad  correctly  stated  their  opinion.  It  appears,  howerer, 
that  an  inadvertence  on  their  part,  or  a  mistake  on  mine,  was  here  ooa* 
mitted.  Hy  the  doctrine  of  the  Daya  Uhaga,  (which  is  the  groundwork 
of  the  Hindu  law  of  inheritance,  as  received  in  Bengal,)  it  is  moet  clear, 
that  a  man  may  not  aliene  his  real  ancestral  estate  without  the  consent  of 
his  sons,  &c.  And  this  indeed  have  the  same  Pundits,  on  other  occasions, 
adopted  as  their  opinion.  There  is  no  part  of  the  Daya  Dhaga  so  nneatia- 
factory,  as  that  where  the  author  attempts  to  prove  the  absolute  right  of 
aliening  self-acquired  real  )>roperty ;  and  it  may  be  observed,  that  tka 
argument  used  would  be  e(]ually  good,  to  establish  the  validity  of  tha 
transfer  of  the  same  property  ancestral.  S. 
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alienation  is  valid,  although  morally  wrong,  and  the  per- 
son in  question  is  guilty  of  an  immoral  act  thereby. 

By  the  doctrine  of  the  Benares  school,  and  that  cur- 
rent in  the  tract  of  country  designated  Mithila,  a 
Hindoo  may  only  give  away  moveable  property,  however 
obtained.  Whatever  a  Hindoo,  according  to  his  pleasure, 
is  competent  to  give,  whilst  living,  he  may  assign  in  the 
same  manner  by  a  will,  {sumbit  patra,)  or  deed  of  gift,  to 
take  effect  after  his  death.  A  power,  however,  of  revoking 
such  will,  or  post-obit  gift,  always  exists ;  and  such  a  gift 
or  legacy  lapses,  by  the  previous  death  of  the  donee,  or 
legatee ;  or,  in  other  words,  reverts  to  the  surviving  tes- 
tator, or  donor :  a  difference  however  prevails,  with  regard 
to  the  act  of  the  husband,  and  that  of  the  wife,  on  whom 
by  operation  of  the  law  his  estate  has  devolved.  He,  in 
his  lifetime  (in  Bengal)  might  have  given  away  his  real 
estate  in  any  manner,  against  the  consent  of  his  sons,  or 
the  heirs,  on  whom  it  would  devolve  by  operation  of  the 
law ;  being  guilty  only  thereby  of  an  immoral  act. 

The  wife,  on  the  contrary,  on  whom  her  husband's 
estate  has  so  devolved,  must,  in  the  case  of  her  wishing 
to  give  away  any  of  such  estate,  in  a  manner  other  than 
that  in  which  it  would  devolve  by  operation  of  law,  not 
only  obtain  the  sanction  of  her  legal  guardians^  but  also 
that  of  the  next  heirs  ;  or  those  whose  eventual  right  would 
be  affected  by  such  gift.  It  is  to  be  observed  that,  in  the 
case  in  question,  the  donees  are  the  next,  and  presumptive 
heirs  to  the  donor ;  and  the  object  of  the  gift  appears  to 
have  been  that  of  obviating  any  contingent  disqualifica- 
tion to  right  by  inheritance,  or  the  operation  of  the  law ; 
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as,  for  instance,  if  either  of  the  daughters  should  prove 
barren^  and  become  a  childless  widow,  in  which  caae 
such  daughter,  though  not  an  heir,  would  take,  in  virtue 
of  the  deed  of  gift,  an  equal  share  with  her  sisters,  the 
whole  having  tacitly  given  their  assent  to  their  mother's 
executing  a  deed,  by  which  a  right  in  the  estate  might 
possibly  be  established  in  one,  not  competent  to  inherit. 

& 
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Ishaun  Chund  Roy,    .  .  •  Appellant ; 

V. 

Ishwar  Chund  Roy,    .  .  .  Respondent. 

(Ante,  Tol.  u  p.  S65.) 

Appellant  is  the  uncle  of  Respondent,  the  present 
Raja  of  Nuddea ;  and  claims  from  him  one  fourth  of  that 
Zemindary,  upon  the  ground  of  hia  being  one  of  the  four 
sons  of  Riga  Kbhun  Chund,  (the  grandfather  of  Re- 
spondent,) and  therefore  entitled  to  one-foarth  of  his  landed 
property  ,agreeab)y  to  the  Hindu  law.  It  appears  that 
Raja  KisUun  Chund  bequeathed  by  two  wills  (the  one 
in  the  Bengallee,  the  other  in  the  Persian  language)  the 
whole  of  the  Zemindary  to  his  eldest  son  Seebchund, 
who  accordingly  succeeded  to  the  Zemindary,  and  ob- 
tained a  Dewanny  Sunnud  from  government.  Raja 
Seebchund  also  bequeathed  the  whole  of  the  Zemindary 
by  will  to  his  eldest  son  Ishwar  Chund,  the  Respondent. 
The  authenticity  of  the  above  wills  is  established ;  and  a 
majority  of  the  Pundits  referred  to  have  declared  them 
valid,  according  to  the  Hindu  law.  It  further  appears, 
from  the  genealogical  table  of  the  family,  delivered  in  by 
the  Canongoes,  that  the  Zemindary  of  Nuddea,  has  never 
been  divided ;  and  by  the  137th  article  of  the  Regula- 
tions, it  is  directed  that,  in  cases  of  succession  to  Zemin- 
daries,  the  judge  do  ascertain  whether  they  have  been 
regulated  by  any  general  usage,  of  the  Pergunnah  where 
the  disputed  land  is  situated,  or  by  any  particular  usage 
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of  the  family  suing ;  and  do  consider  in  his  decision  the 
weight  due  to  the  evidence  on  this  head.  It  appears 
therefore  that  the  Appellant's  claim  is  contrary  both  to 
law,  and  the  usage  of  the  Zemindary. 

The  Appellant,  however,  is  entitled  to  a  maintenance ; 
and  the  judge  has  awarded  to  him  the  further  sum  of 
S'.  R*.  250  per  month,  to  be  paid  from  the  Zemindary, 
in  addition  to  the  sum  of  250  R\  before  receivied  by  him ; 
upon  the  ground  that  the  former  sum  was  inadequate  to 
his  situation  and  circumstances. 

(Signed)  G.  H.  Barlow, 

Examiner  and  Reporter  to  the  Sadder  Dewanny  AdawluL 

Feb.  23,  1792. 
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Amwer  of  the  Pundit  of  the  Court  of  the  Recorder 

of  Bombay  f 
Upon  a  reference  to   him  as  to  the   competency  of  a 
Hindoo  to  dispose  of  his  property  by  will  considerin 
him  first,  as  a  member  of  an  undivided  family,  and  nex 
as  divided.      Communicated  by   Sir  John  Newbolt, 
acting  as  Recorder. 

(Ante,  Tol.  i.  p.  267.) 

There  is  no  mention  of  wills  in  our  Shaster :  therefore 
they  ought  not  to  be  made.  If  it  be  said  that  it  is  lawful 
for  a  father  to  divide  his  property  during  his  life,  that  is 
true ;  but  then  it  must  be  done  agreeably  to  the  Shaster ; 
he  cannot  divide  it  according  to  his  pleasure ;  and  if  he 
does,  his  partition  will  be  liable  to  be  corrected  ;  so  that 
the  Shaster  is  the  only  rule.  An  undivided  family 
having  no  power  individually,  but  collectively  only,  no 
member  can,  without  the  concurrence  of  all,  (express  or 
implied,)  dispose  of  any  thing.  Where  a  division  has 
taken  place,  and  the  family  of  the  individual  is  sufficiently 
provided  for,  an  alienation  is  competent,  but  not  even 
then  of  the  immoveable  property.  The  deceased  mem- 
ber of  an  undivided  family  leaving  no  son,  his  share  of 
the  joint  property  does  not  descend  to  his  widow,  but 
survives  to  the  brothers,  or  other  co-heirs.  Thus  I  have 
written  what  is  the  practice  of  this  country. 

(Signed)  Bapoo,  Pundit  of  the  Recorder's  Courts 

4th  Mad  how  of  the  dark  fortnight, 
1734,  of  Salivahan. 

VOL.  II.  2  F 
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FROM  THE  PUNDIT  OF  THE  COURT  AT 

TELLICHERRY. 

(Antof  Tol.i.  p.  S33.) 

1.  Can  a  Hindoo  dispose  of  his  property  by  will? 

According  to  the  text  of  Nareda,  the  father  is  not  at 
liberty  to  dispose  of  his  property  except  in  due  proportion 
to  all  his  sons,  and  according  to  the  Shasters ;  nor  does 
the  Shaster  authorize  a  person  to  dispose  of  his  property 
at  discretion. 

2.  Can  a  Hindoo,  of  an  undivided  family,  do  so  to  any 
and  what  extent  ? 

According  to  the  text  of  Yajnyawalcya,  the  father 
has  control  over  pearls,  corals,  and  such  like  raluables; 
immoveable  property  appertains  to  the  issue  of  the  family ; 
the  father  and  grandfather  have  no  control  thereupon. 
The  father  may,  however,  bestow  clothes  and  ornaments 
at  pleasure  ;  and  the  receiving  and  using  the  same  is  war* 
ranted.  The  receiving  and  using  immoveable  property 
from  the  father  will  not  be  held  valid.  Although  the 
father  himself  should  have  acquired  property,  in  addition 
to  the  ancient  immoveable  property,  as  also  bondsmen, 
he  is  not  at  liberty  to  dispose  of  the  same  by  sale  or  gift, 
without  the  consent  of  the  familv.  Such  is  the  ordi- 
nance  of  the  Shaster.  A  member  of  an  undivided  family, 
may,  however,  dispose  of  a  trifle  out  of  the  moveable 
|>ropcrty  ns  before  observed. 
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3.  Can  one  of  an  undivided  family,  consisting  of  two 
only,  so  dispose  of  half  of  the  property^  leaving  his 
coparcener's  moiety  undisturbed  ? 

It  is  stated  in  the  text  of  Nareda,  that  it  is  necessary  a 
division  should  be  previously  made,  with  the  concurrence 
of  all  the  members;  wherefore  the  disposing,  to  the 
extent  of  one's  share  at  discreticm,  is  not  legal. 


2f2 
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Extract  of  a  Letter  from  Sir  Thomas  Strange  to  H.  Cok^ 
brooke,  Esq.  dated  October  12,  1812. 

(Ante,  Tol.  i.  p.  267.) 

With  regard  to  the  question  about  wills,  it  came  before 
us  in  an  equity  suit,  in  which  an  annuitant  called  upon 
the  Defendant,  an  executor,  to  make  good  to  him  a  pro* 
vision  left  him  by  the  will  of  the  Defendant's  testator, 
the  parties  being  Hindoos.  The  Defendant  was  nephew 
to  the  deceased,  who  had  taken  upon  himself  to  dispose 
ad  arbitrium  of  a  very  large  undivided  estate,  consisting 
of  property  of  every  description.  We  thought,  and  held 
it  doubtful,  whether  a  Hindoo  could  make  a  will  at  all; 
and,  at  all  events,  it  seemed  to  us,  that  he  could  not  so 
dispose  of  undivided  property.  The  bill  was  therefore 
dismissed,  the  Court  not  having  perhaps  sufficiently  consi- 
dered whether  he  might  not  do  so,  to  the  extent  of  his  own 
share,  especially  so  far  as  acquired  by  himself;  assuming, 
for  the  sake  of  argument,  the  competency  of  this  mode  of 
alienation.  Our  decision  was  recent^  when  I  took  the 
liberty  of  troubling  you  with  questions  on  the  subject ; 
and  the  property  being  more  than  considerable  enough  to 
bear  extended  litigation,  we  have  since  directed  the  cause 
to  be  reheard,  that  these  important  points,  hitherto  afloat 
with  us,  may  be  solemnly  settled.  It  will  be  reheard  in 
the  first  term  of  next  year.  It  gives  me  great  satisfaction, 
in  the  mean  time,  to  see  that  you  are  to  be  good  enough 
to  look  into  the  authorities  prevalent  with  us,  expressly 
for  the  purpose  of  enabling  you  to  tell  me  what  the  law 
upon  tho  subject  is  in  this  part  of  India,  without  regard 
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to  the  decisions  of  the  Sudder  Dewanny  Adawlut,  or  the 
Supreme  Court  at  Bengal,  founded,  as  they  must  be  pre- 
sumed to  be,  upon  doctrines  that  may  not  have  been 
adopted  to  the  Southward.  Lord  Mansfield  once,  in  the 
case  of  a  void  will,  took  occasion  to  observe  that  the 
Statutes  of  Distributions  (as  they  are  called)  had  mad^  an 
exceeding  good  will  for  every  man.  The  observation  is, 
I  think,  applicable  to  the  Hindoo,  with  whom  the  law  of 
inheritance  seems  to  me  to  be  well  and  equitably  settled  i 
and,  supposing  the  point  to  be  one  of  a  merely  speculative 
nature,  I  would  rather  have  property  allowed  to  descend 
among  them,  according  to  their  ancient  canons,  than  leave 
it  to  every  man  to  prescribe  for  himself  a  new  law  of  suc- 
cession. One  thing  I  observe  in  all  the  wills  made  by 
Hindoos  of  Madras,  that  a  great  proportion  of  the  property 
is  bequeathed  to  superstitious  uses;  the  proportion  is 
commonly  in  the  ratio  of  the  iniquity  with  which  'it  has 
been  acquired,  or  of  the  sensuality  or  corruption  to  which 
it  has  been  devoted.  Sic  hi  nan  ipsis  mellificant.  I  would 
rather  see  it  distributed  in  their  families,  &c.  &c. 
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APPENDIX  TO  CHAP.  XII. 


ON    CONTRACTS. 


PROVINCIAL  COURT,  CHITTORE. 

June  21,  1811. 

(Ante,  Tol.  i.  p.  275.  309.) 

On  an  engagtment  in  writing,  to  pay  ft  sum  of  SIOBtj» 
the  Defendant  admitted  the  writing,  but  reftis^  to  pftj, 
alleging  that  he  gave  it  for  an  appointment  to  the  siluitioB 
of  SherUtadary  and  for  no  other  conaidomtioii*  Tke 
Plaintiff  proving  no  other,  the  Pundit  reipoTtod  at  fol- 
lows : — ^The  engagement  is  void  by  the  Hindu  Iftw,  dM 
consideration  being  a  corrupt  one.  If  ono>  Iniod  for  • 
debt,  disputes  it,  but  it  ia  proved  against  him,  ho  muat  not 
only  pay  the  demand,  but,  for  falsely  donying  it,  bo  ii 
liable  to  be  fined  in  a  sum  equal  to  the  amount  On  the 
other  hand,  if  the  Plaintiff  fails,  he  is  liable  in  double  tht 
amount,  for  his  false  claim. 

Remarks. 
^'  The  Hindu  law  allows  a  corrupt  payment  to  be  re- 
'^  covered,  on  proof  of  the  corrupt  consideration.  Ja- 
'^  gannatha  s  Digest,  b.  ii.  ch.  4.  Ix.  For  the  law  im- 
^'  posing  a  penalty  on  the  party  that  is  cast,  See  Id.  b.  i. 
''  ch.  G.  cclxxvi."  C. 
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"  Falsely  denying,*'  and  "  failing  in  proof,''  are  terms 
admitting  of  great  latitude  of  interpretation.  Construing 
the  words  of  the  Pundit  literally,  it  would  appear  he 
thought  an  equal  sum  should  be  taken  from  the  Defen- 
dant, and  double  from  the  Plaintiff,  on  their  respectively 
failing  in  their  suit,  or  defence ;  but  this  is  not  the  law. 
The  law  is,  that  these  are  the  highest  rates  of  fine,  that 
are  in  any  case  to  be  imposed ;  to  be  mitigated,  or  relin* 
quished  altogether,  as  the  king,  in  hit  discretion,  may 
judge  of  the  conduct  of  the  parties.  Menu  says,  ^'  a  small 
fine"  only  shall  be  taken  from  the  Defendant ;  and  cer* 
tainly,  the  moral  guilt  of  resisting  a  just  claim,  can  neror 
be  so  great  as  that  of  pursuing  a  false  one.  Other  autho- 
rities ordain  other  rates  for  both.  E. 


456  APPENDIX    TO 


ZILLA  OF  BELLARI. 

July  1,  1807. 
Tiramarah,  v.  Veneapah. 

(Ante,  Tol.  i.  p.  16J.  t77.) 

Upon  the  trial  of  this  action,  a  certain  sum  has  been 
awarded  to  the  Plaintiff,  which  the  Defendant  is  in- 
capable of  paying ;  but  the  Defendant  s  son  has  a  shop  in 
Bellari,  where  he  carries  on  business,  and  no  division  of 
property  having  taken  place  between  the  father  and  son, 
does  the  Shaster  authorize  the  son's  being  called  upon 
for  the  sum  in  question  ? 

Answer. 

For  a  debt  incurred  on  account  of  the  family,  the  head 
of  it  shall  be  held  responsible ;  but  should  a  father  con- 
tract one  for  the  purchase  of  spirituous  liquors,  or  de- 
bauchery, or  other  improper  objects,  it  is  not  obligatory 
on  the  son ;  nor  shall  a  son  be  called  upon  to  pay  his 
father's  debts,  till  he  have  attained  his  legal  age.  Sub- 
ject to  these  considerations,  it  appearing  in  the  case 
referred,  that  the  Defendant  s  son  is  on  the  spot,  and  the 
father  insolvent,  the  son  ought  to  pay  the  sum  in  ques- 
tion. 

(Signed)  Ruxgachary,  Pundit. 

6th  July,  1807. 

Rtmarka. 
See  Yajnyawalcya,  cited  by  Jagannatha,  b.  i.  ▼.  170, 
and  the  Commentary. 
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It  is  not  expressly  said  that  the  debt  shall  be  paid  by 
the  son,  in  the  lifetime  of  his  father^  who  is  insolvent. 
It  is  however  declared,  that  he  shall  pay  the  debt  of  a 
father,  who  is  oppressed  by  calamity,  such  as  incurable 
disease,  &c. ;  and  that  even  though  no  patrimony  come 
into  his  hands.  But,  according  to  the  remark  of  Sir 
William  Jones,  the  obligation  is  moral  and  religious,  not 
civil.    See  note  to  I  Dig.  p.  266.  C. 
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ZILLA  OF  BELLARI. 

December  8,  1807. 

Pamdhortee  Vencata  Row,  v.  Shekh  Munktoom. 

(Ante,  Tol.  i.  p.  16T.  t76.) 

The  Plaintiff  in  this  cause,  during  the  absence,  and 
without  the  knowledge  of  Defendant,  got  a  bond  exe- 
cuted in  his  favour,  purporting  to  be  the  obligation  of  the 
Defendant,  and  the  Defendant's  mother ;  but  subscribed 
by  the  mother  alone.  This  being  the  case^  is  the  De- 
fendant responsible  for  the  amount  ? 

Answer. 

According  to  Kartyancha,  *'  when  a  man  leaves  his 
''  home,  and  a  debt  for  the  good  of  the  family  is  con- 
^'  tracted,  whether  by  his  slave,  his  mother,  his  wife,  or 
^^  his  scholars,  the  head  of  such  family  must  pay  the  debt; 
^*  and  if  he  is  absent  his  son  must  discharge  it.*'  In 
the  case  before  us,  if  the  Plaintiff  got  the  Defendant's 
mother  to  write  a  bond  in  his  favour  in  her  own  name 
and  that  of  her  son,  without  informing  the  Defendant 
thereof,  it  is  not  a  good  bond ;  yet,  if  the  mother  con- 
tracts a  debt  to  defray  the  family  expenses,  the  son  must 
pay  it ;  but  if  it  was  contracted  on  her  own  account,  she 
must  pay  it  herself. 

(Signed)  Rungachart,  Pundit. 
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Remark. 

Unless  there  ia  positive  proof  that  die  debt  was  con- 
tracted for  the  support  of  the  family,  destitute  of  all  other 
means  of  subsistence,  the  son  would  not  be  liable  in  this 
case.  E. 

See  the  principle  stated  in  Jagannatha's  Dig^  book  i. 
texts  clxxxix.  cxci.  cx6ti.  cxdii.  and  cfacxxi. 
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ZILLA  OF  COMBACONUM. 
Feb.  26,  1807. 

(Ante,  Tol.  i.  p.  f77.) 

The  PlaintiflP  lent  five  hundred  gold  chuckrums  to  one 
Chinnapan,  the  son  of  the  Defendant,  who  thereupon  gave 
him  a  writing  for  the  money  in  the  name  of  his  father ; 
and  Chinnapan  being  since  dead,  is  the  debt  recoverable 
against  the  Defendant,  the  father? 

Answer. 

There  being  no  proof  that  the  writing  was  given  by 
the  authority  of  the  father,  or  for  the  support  of  his 
family,  it  cannot  be  enforced  against  him. 

Remarks. 

^^  See  Nareda,  cited  by  Jagannatha,  Dig.  b.  i.  text 
"  cxciv.''  C. 

"  Certainly  not"  B. 
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ZILLA  OF  COMBACONUM. 
May  3,  1808. 

(Ante,  Tol.  i.  p.  t89.) 

Upon  a  judgment  for  the  Plaintiff,  and  an  order  to  sell 
the  land  of  the  Defendant  in  satisfaction,  a  third  party 
intervening,  alleges  the  land  to  be  in  mortgage  to  him, 
for  money  borrowed,  of  which  proof  is  adduced.  Is  the 
land,  under  these  circumstances,  liable  to  be  sold  in 
satisfaction  of  the  judgment,  subject  to  what  is  due  on 
the  mortgage  ? 

Anstoer. 
It  may  be  so  sold,  for  the  proposed  purposes. 

Remarks. 

^^  Certainly  it  may  be  sold,  subject  to  the  mortgage. 
^*  See  Jagannatha,  on  a  passage  cited  in  the  Dig.  b.  ii. 
"  ch.  iv.  28."  C. 

*'  This  species  of  assignment  of  land  is  in  very  frequent 
^'  practice,  where  proprietary  right  in  land  exists,  and  is 
'*  commonly  called  Bhogyaniy  ^  that  which  is  to  be  en- 
*'  ^  joyed.'  The  holder  of  land  in  Bhogyam  tenure  is,  in 
'^  every  thing  but  name,  the  owner;  he  cultivates,  pays 
'^  the  land-tax,  and  all  other  dues,  and  enjoys  the  whole 
^'  produce  ;  and  he  may  also,  if  there  be  no  special  agree- 
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'^  ment  to  the  contrary,  dispose  of  his  interest  in  it.  The 
^'  original  proprietor  retaining  solely  a  right  of  redemp* 
^^  tion,  (never  abateable,)  it  is  this  latter  right  only  that  is 
<<  saleable,  to  answer  any  other  demand  upon  him.  In 
^^  the  province  of  Malabar,  whole  districts  are  thus  hypo- 
*^  thecated,  the  Jummum  right,  or  superiority,  is  con- 
'^  stantly  transferred,  without  in  the  least  aflTecting  the 
^'  occupancy  of  the  land,  or  the  rights  of  the  occupier." 

E. 
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ZILLA  OF  CHINGLEPUT. 
July  10, 1807. 

(Ante,  Tol.  i.  p.  S88.) 

Kesavummall,  v.  Sreenivasiangar. 

On  examination  of  the  accompanying  petition  and  de- 
positions, &c.  it  is  referred  to  the  Pundit  to  say,  whether 
the  Plaintiff's  suit  be  maintainable  for  the  land  mortgaged 
to  him,  or  for  the  money  lent  ? 

Afistoer. 

The  term  stipulated  for  payment  having  expired,  and 
the  money  not  paid,  the  land  having  been  assigned  for 
enjoyment,  the  Plaintiff  can  sue  only  for  the  land,  not  for 
the  money  borrowed  upon  it. 

(Signed) 
Teroomaly  Kistnama  Cuariar,  Pundit. 

Remarks. 

There  is  nothing  directly  in  point.-  If  a  sale  were  in 
the  contemplation  of  the  parties,  it  is  become  absolute, 
and  no  suit  can  be  brought  for  the  money.  If  the  usu- 
fruct were  accepted  in  lieu  of  interest,  the  creditor  could 
not  come  upon  the  debtor  for  the  insufBciency  of  the 
pledge.  But  if  the  pledge  were  merely  security  for  the 
debt,  surely  the  creditor  may  claim  his  money.  C. 
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Lands  held  in  Bhogt/am^  under  agreement  with  the 
proprietor  that  they  shall  pass  in  full  proprietary  to  the 
holder,  in  case  certain  conditions  are  not  performed, 
pass  accordingly,  on  failure  in  the  performance  of  those 
conditions.  Money  cannot  be  recovered,  because  the 
payment  of  money  is  not  stipulated.  R 
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Z^LLA  OF  CHINGLEP.UT. 
August  20,  180,3. 

(Ante,  Tol.  i.  p.  f89.) 

Above  thirty  years  ago,  the  owner  of  a  garden  mort- 
gaged  it  for  forty  pagodas^  ^&^^,  ^^  ^e  lender 

■ 

should  have  the  use  of  it  in  lieu  of  interest :  but  without 

.  '  t\  .  .  . 

delivering  the  garden  accordingly.     Is  the  money,  which 
remains  due,  still  recoverable  ? 


i  •#«  f 


Answer. 
The  money  borrowed,  witii  the  interest  due  upon  it,  is 
recoverable.     If  the  debtor  be  unable  to  pay,  the  mort- 
gaged property  must  be  sold,  and  what  is  due  discharged 
out  of  the  proceeds. 

Remarks. 
The  default  of  the  debtor,  in  not  delivering  the  pledge, 
certainly  did  not  exonerate  him  from  the  debt  But  the 
lapse  of  time  might  have  been  taken  advantage  of  against 
the  creditor,  who  should  have  sued  for  the  possession  of 
the  pledge  which  was  withheld  (Vrihaspati,  cited  by 
Jagannatha,  b.  1.  cxxvi.)  within  twenty  years.  (Yajny- 
awalcya,  ibid,  cxiii.)  For,  although  pledges  are  excepted 
from  the  rule  of  limitation,  the  exception  must  be  under- 
stood to  relate  to  such  as  are  in  the  hands  of  the  pledgee. 

C. 

To  the  same  effect,  by  E. 

VOL.  II.  2  G 
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ZILLA  OF  COMBACONUM. 
April  2, 1811. 

(Ante,  Tol.  L  p.  t89.) 

If  lands  are  pledged  as  Adhi  or  Bandhacd^  (two  dif- 
ferent forms  of  security,)  with  a  condition,  that  if  the 
money  borrowed  be  not  paid  at  the  time  agreed,  the  mort- 
gagee shall  enjoy  them,  upon  the  condition  being  broken, 
can  the  mortgagor  redeem  his  land,  by  payment  of  the 
money  after  the  time  ? 

Answer. 
If  the  land  remained  in  possession  of  the  mortgagor^ 
he  may ; — otherwise,  if  the  mortgagee  had  been  let  into 
possession. 

Remark. 

There  is  not  any  passage  of  law  expressly  in  point,  re- 
garding the  distinction  taken  in  the  answer.  It  is  as- 
sumed, seemingly,  from  passages,  which  inculcate  the 
necessity  of  possession  of  a  pledge.  (Jagannatha,  Dig. 
b.  1.  cxxv.  cxxvi.)  If  the  creditor  have  possession  of  the 
pledge,  or  a  lien  on  it,  he  should  proceed  in  the  manner 
indicated  by  passages  of  Yajnyawalcya,  &c.  (Jagannatha, 
b.  1 .  cxxiii.)  In  no  case  can  the  pledge  be  forfeited  with- 
out that  formality,  or  a  time  allowed  to  the  debtor,  (ibid, 
cxv.  cxvi.)  which  implies  notice  to  him.  If  he  have  not 
possession,  he  of  course  could  not  foreclose,  without  no- 
tice and  application  to  a  tribunal.  C. 
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ZILLA  OF  CHINGLEPUT. 
Jan.  15,  1805. 

(Ante,  Tol.l.  p.  f89.) 

The  plaintiff  sues  on  an  instrument  purporting  to  be  a 
mortgage  for  money  borrowed ;  but  the  mortgagee  never 
having  had  possession,  is  it  valid  as  a  mortgage  deed  ? 

Anstoer. 
The  deed  (referring  to  it)  purporting  that  Veneatasa 
Pillay  and  Teroovergada  Pillay  had  mortgaged  the  ground 
in  question,  and  borrowed  one  hundred  and  eight  pagodas, 
on  condition  that  the  money  should  be  paid  within  a  time 
that  is  past,  and,  if  not,  that  then  the  lender  should  be  at 
liberty  to  sell  the  land ;  the  lender  never  having  had  pos- 
session of  it  under  the  deed,  in  any  manner,  or  part,  the 
deed  has  no  validity  as  a  mortgage  deed. 

(Signed) 
Teroomaly  Kistnama  CBAKiAKf  Pundit. 

Remarks. 
This  is  founded  on  passages  which  inculcate  the  neces- 
sity of  possession,  to  ensure  the  validity  of  a  pledge  or 
mortgage.  See  Jagannatha,  b.  1.  cxxv.  cxxvi.  It  is  of 
course  not  applicable  to  a  sort  of  mortgage  much  in  use  in 
Hindostan,  termed  Drishta  bandhaca^  where  the  pledge  is 
assigned  to  the  creditor  as  a  security,  without  possession, 
or  intention  of  possession,  till  the  stipulated  time  arrive. 

C. 
2g2 
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Yajnyawalcya  says,  '^  In  the  acquisition,  where  there 
'^  is  not  any  assignment,  th^re  is  no  validity.''  But  the 
least  would  do : — for  example,  if  the  mortgagee  deed  had 
been  drawn  up  in  the  house  mortgaged,  both  parties  being 
present,  actual  enjoyment,  (possession,)  pr,  if  the  key  had 
been  delivered  to  the  mortgagee,  virtual  possession  might 
be  inferred.  E. 
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ZILLA  -OF  CHINGLEPUT. 
Jm.  16, 18U. 

(Antea.Tol.  i.p.  f89.) 

The  land  of  the  Defendant  being  under  sequestration 
for  a  deb(,  it  appears,  that  it,  is  under  moirtgi^e.to  another 
for  money  borrowed,  but. not  yet  payable.  Can  the  se- 
questration be  enforced  ? 

Answer. 
It  having  been  agreed   that  the  mortgagor  should 
remaip  in  possession,  *  till '  de&ult  of  payment,  the  house 
cannot  be  sold  under  the  sequestration,  till  the  mortgi^^ee 
'be  discharged. 

(Signed)    Alao-a  Sinoana  ChaaiaRj  Fundit. 

Remarks. 

This  mortgage  is  of  the  description  called  in  Hiadostan 
Drishta  bandhaca.  Being  prior  to  the  sequestration,  it 
must  be  satisfied,  before  any  part  of  the  mortgaged  pro- 
perty is  applied  to  the  liquidation  of  another  debt 

C. 


To  the  same  effect,  by 


ii* 
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ZILLA  OF  VERDACHELLUM. 

Jan.  30,  1807. 
Narrain,  v.  Soonia  Moodiliar. 

(Ante,  Tol.  i.  p.  t89.) 

The  father  of  the  Plaintiff,  having  near  thirty  yean 
ago,  lent  money  upon  mortgage,  is  a  suit  for  its  recovery 
now  maintainable? 

Answer. 

1.  When  money  has  been  borrowed  on  mortgage, 
without  any  period  specified  for  redemption  by  payment, 
it  may  be  sued  for  at  any  time. 

2.  Where  a  time  is  limited,  but  not  kept,  and  the  thing 
mortgaged  has,  in  default  of  payment,  been  expressly 
substituted,  a  suit  is  not  maintainable  for  the  money, 
after  fourteen  days  from  the  day  of  payment 

3.  If  the  agreement  be,  that  the  lender  should  enjoy 
the  profits  of  the  thing  mortgaged,  in  lieu  of  interest,— «in 
such  case,  a  right  to  recover  continues  as  long  as  the 
money  remains  unpaid. 

(Signed)  Sreenevasa  Charloo, 

Remarks. 

1.  This  is  applicable,  where  the  profits  are  not  ac- 
cepted in  lieu  of  interest. 

2.  That  is,  if  the  creditor  have  foreclosed  the  mortgage, 
and  taken  the  property  in  discharge  of  the  debt,  (Jagan- 
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natha,  Dig.  b.  1.  cxvi.)  he  cannot  afterwards  come  upon 
the  mortgagor. 

3.  No  suit  can  be  maintained  to  enforce  payment 
before  the  mortgagor  is  disposed  to  redeem  his  pledge. 
The  creditor  has  accepted  of  the  profits  in  lieu  of  interest, 
until  the  owner's  convenience.  C. 


472  APPENDIX   TO 


ZILLA  OF  COMBACONUM. 

May  20,  1808. 

(Ante,  Tol.  i.  p.  f97.) 

Upon  a  note  for  a  sum  borrowed,  payable  at  a  certain 
day,  is  the  lender  bound  to  receive  it,  if  tendered  to  him 
by  the  borrower  before  the  day  ? 

Afiswer, 
He  is  not. 

Remarks. 

This  is  obviously  right,  though  the  Hindu  law  is  sileot 
on  the  point.  C. 

The  Hindu  law  of  contract  being  founded  entirely  on 
reason,  and  not  on  special  ordinance,  or  national  usage, 
the  only  observation  of  which  the  opinions  ranging  under 
this  title  are  susceptible,  is  a  general  one ;  viz.  that  when 
they  contradict  common  sense,  they  must  be  wrong.  To 
this,  I  am  aware  of  but  one  exception,  namely,  the  assign- 
ment of  rates  of  interest,  increasing  in  the  inverse  order 
of  the  castes ;  a  practice,  though  expressly  ordained  by 
the  law,  now  seldom  observed.  E. 
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ZILLA  OF  BELLARI. 

June  8,  1807. 
Timmanah^  t;.  Veneapah. 

(Ante,  Tol.  i.  p.  299.) 

The  Defendant,  some  years  ago,  executed  a  writing  to 
the  father  of  the  Plaintiff,  binding  himself  to  the  payment 
of  one  hundred  pagodas,  borrowed  with  interest  at  twelve 
per  cent ;  and  now  the  interest,  exceeding  the  principal, 
to  what  extent  is  he  liable  ? 

Amwer. 

According  to  Menu,  when  the  debtor,  from  the  long 
standing  of  the  debt,  is  unable  to  pay  both  principal  and 
interest^  he  is  compellable  to  pay  the  interest  only,  and 
to  give  a  fresh  engagement  for  the  principal.  If,  in  such 
a  case,  the  interest  equals  the  principal,  the  debt  is  to  be 
liquidated  by  payment  of  one-fourth. 

(Signed)        Rungachart,  Pundit. 

Remarks. 

See  Menu,  ch.  viii.  v.  154.  The  principal  can  only 
be  doubled.  See  Harita,  cited  by  Jagannatha,  Dig. 
b.  1.  lix.  &c.  The  authority  for  reducing  the  accu- 
mulated debt  in  such  case  to  a  fourth  part,  has  not  been 
found.  C. 
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Menu  is  wrongly  interpreted ;  and,  from  what  Shaster 
the  law  of  the  latter  part  of  the  opinion  is  taken,  it 
would  be  vain  to  inquire.  The  Plaintiff  was  entitled  to 
recover  the  full  amount  of  the  debt,  and  interest  not  ex- 
ceeding that  amount  K 


^9^ 
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ZILLA  OF  CHINGLEPUT. 

Oct  26, 1802. 

S.  RamanjummaUy  v.  Pennall  Naikin. 

(Ante,  Tol.  ii.  p.  301.) 

The  Defendant  became  security  to  the  Plamti£f  for  a 


deceased, 

payable  on  demand.  No  demand  was  ever  made  on 
Aude  Naikin  during  his  life.  Is  the  money  recoverable 
of  the  surety  ? 

jfnswer. 
It  is  not,  unless  he  have  property  in  his  hands  belong- 
ing to  the  estate  of  Aude  Naikin. 

(Signed)  T.  Kistnama  Chariar. 

Remarks. 
The  decease  of  the  debtor  does  not  exonerate  the 
surety,  unless  indeed  he  was  merely  surety  for  appear- 
ance ;  which  does  not  seem  to  have  been  the  casa  in  the 
present  instance.  C. 

If  he  have  money  belonging  to  the  estate,  he  becomes 
liable,  not  as  surety,  but  as  receiver  of  the  property ;  vie 
tha  gruhah.  E. 
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BOMBAY. 
May  27,  Wll. 

(Anta,  Tol.  i.  p.  801*) 

If  money  be  borrowed  by  one  on  the  security  of 
another,  and  the  borrower  residing  out  of  the  jurisdiction, 
the  surety  dies,  can  the  debt  be  recovered  against  the  son 
of  the  surety  ? 

Answer. 

The  son  of  a  surety  for  the  appearance  of  another/ is 
not  liable  for  his  father's  undertaking ;  but  the  son  of  a 
surety  for  the  debt  must  pay  it,  in  default  of  the  borrower; 
with  this  distinction,  that  the  father  is  liable  for  interest, 
the  son  for  the  principal  oiUy. 

(Signed)         Vistrue  Pandooruno. 

Remarks. 

See  Ji^gannatha's  Digest,  b.  1.  cxliv.  aijid  dxii^-* 
clviii.  f  C 

This  is  the  law.  E. 
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ZILLA  OF  BEtLARI. 

Nov.  17,  1807. 
Samy  Kesogee,  v.  Gooty  Curaum  Appiah. 

(Afttt»  Tol.  i.  ]>.  306.) 

In  1798,  the  Defendant's  father  executed  a  writing  for 
fifty  rupees,  payable  in  a  month,  and  lived  till  1802,  with- 
out any  demand  having  been  madc^  upon  him  for  pajrment. 
The  son,  on  this  ground,  resists  the  demand  now  made. 

Answer. 

The  father  who  borrowed  the  money  being  dead,  the 
s(m  should  pay  it ;  a  father's  desire  for  a  son  being,  among 
other  considerations,  with  a  view  to  his  diaoharging  his 
debts.  Having  been  contracted  within  tea  years»  it  is 
payable  by  him  in  the  present  instance. 

Rumarki. 

Certainly  ten  years  is  the  shortest  limit  of  action  known 
to  the  Hindu  law.  See  Yiynyawalcya,  cited  l^  Jagan- 
natha,  b.  i.  113.  O. 

To  the  same  effect  by  E. 
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BOMBAY. 

(Ant«,  Tol.  L  p.  311.) 

An  acknowledgmeDt  of  a  debt  in  writing  having  been 
attested  by  one  witness  only,  and  the  debtor  denying  his 
signature,  can  it  be  proved  by  the  only  attesting  witness  ? 

Answer. 

If  both  parties  have  consented  to  abide  by  the  evidence 
of  one  witness  only,  he  may  be  received;  but  should 
either  party  object,  his  single  testimony  is  inadmissible. 

Remarks. 

Yajnyawalcya  authorizes  the  admission  of  a  single 
witness,  by  consent  of  both  parties.  (Book  ii.  ch.  iv.  v.  6.) 
But  Menu  and  Vyasa  authorize  it  without  this  restriction. 
See  Menu,  ch.  viii.  v.  77.  Vyasa's  words  are,  **  a  witness 
^'  who  is  unimpeachable  as  to  his  conduct,  and  acquainted 
^'  with  his  duties,  and  whose  speech  is  conformable  with 
^^  facts,  shall  be  sufficient,  though  single,  especially  in  the 
**  case  of  violent  crimes."  The  author  of  the  Virametro^ 
daya  cites  that  passage  in  proof  of  the  position,  that  *'  one 
^'  who  is  recognized  by  the  king  and  the  caste,  as  a  just 
^'  and  sensible  man,  may  be  singly  a  witness.*'  C. 

The  best  procurable  evidence  is,  at  the  discretion  of 
the  judge,  in  all  cases  admissible.  The  consent  of  the 
parties  gives  it  no  additional  validity.  The  admission  of 
a  single  witness  by  consent,  where  the  law  without  it 
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requires  a  plurality  applies  to  cases  where  doubts  are  to 
be  cleared,  not  facts  to  be  ascertained.  As,  where  it  is 
doubted  whether  the  custom  of  Stri-bhaga  exists  in  a 
certain  caste ; — a  single  instance  cannot  establish  a  cus- 
tom ;  it  requires  many  witnesses  to  prove  it :  many,  per- 
haps, cannot  be  adduced ;  but  there  is  a  single  person 
who  happens  to  be  well  acquainted  with  the  customs  of 
the  caste ;  he  may  be  admitted,  not  to  prove  the  custom 
— to  that  he  is  incompetent — but  to  clear  the  doubt 
This,  however,  does  not  in  any  way  apply  to  the  case 
of  a  single  attesting  witness.  If  his  credit  be  good,  a 
single  witness  is  as  competent  as  twen^,  to  prove  the  fact 
of  the  instrument  in  question  having  been  given  by  the 
Defendant.  Three  witnesses  are  mentioned  in  some  texts 
as  being  proper,  not  necessary ;  and  even  the  propriety 
is  by  some  confined  to  cases  where  the  contract  is  verbal, 
not  written.  E. 
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ZILLA  OF  VERDACHELLUM, 

January  6,  1809. 
P.  Chedumbra  Pillay,  v.  Conda  Pillay. 

(Ante,  vol,  i.  p.  311.) 

The  parties  are  cousins,  between  whom  do  division 
has  taken  place.  Cooteya  Pillay,  the  fraternal  nephew 
of  the  Plaintiff,  himself  entitled  to  a  share  of  the  property 
in  dispute,  being  called  as  a  witness  on  the  part  of  the 
Plaintiff,  is  he  competent  ? 

Anstuer. 

Cooteya  Pillay,  being  himself  a  parcener,  is  not  ex- 
aminable as  a  witness  on  the  part  of  the  Plaintiff. 

Remat'ks. 
Those  must  not  be  admitted  who  have  an  interest  in 
the  matter.     See  Menu,  ch.  viii.  v.  64.  C. 

The  law  says,  and  the  authorities  are  many,  that,  in 
cases  of  partition,  the  evidence  of  kinsmen  is  not  only 
admissible,  but  preferable.  In  all  cases,  however,  evi- 
dence must  be  regulated  by  discretion;  and,  notwith- 
standing, therefore,  the  preference  given  by  the  law  to 
kinsmen,  in  cases  of  partition,  the  judge  ought  to  reject 
doubtful,  corrupt,  or  manifestly  partial  evidence.  But, 
in  the  present  case,  putting  the  two  first  out  of  considera- 
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tion,  what  cause  was  there  to  fear,  that  the  circumstance 
of  Cooteya  Pillay  being  a  parcener,  would  induce  him 
to  give  partial  evidence  in  favour  of  the  Plaintiff?  The 
contrary  is  the  natural  inference ;  for  there  is  ground  to 
fear  that  he  might  be  induced  to  give  partial  evidence 
against  him,  from  motives  of  personal  interest;  for,  if 
the  Plaintiff  be  admitted  to  a  share  of  the  estate,  Coot|ya*s 
must  be  proportionably  reduced.  Neither  in  law,  there- 
fore, nor  reason,  are  there  any  grounds  for  rejecting  his 
evidence.  E. 


VOL.  ti.  2  H 
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ZILLA  OF  VERDACHELLUM. 
C.  Sashiah,  v.  P.  Veneata  Soobyah 

(Ante,  vol.  i.  p.  311.) 

Veneata  Lachemy  Honmall,  a  witness  on  the  part  of 
the  Defendant,  (a  Brahminy  woman,)  having  lost  her  hus- 
band about  a  year  ago,  has  since  got  her  head  shaved  ; 
upon  which  it  is  objected,  that  she  cannot  appear  before 
the  Court. — Qu.  Is  this  so  ? 

Answer. 

According  to  the  custom  of  the  country,  the  woman 
in  question  cannot  appear  before  the  Court  to  give  evi- 
dence. 

Remark. 

The  appearance  of  the  woman,  under  the  circum- 
stances stated,  would  not,  according  to  the  custom  of  the 
country,  be  decent.  But  why  not  depute  an  agent  to 
examine  her,  as  allowed  in  such  cases  by  the  regulations  ? 

E. 
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ZILLA  OF  BELLARI. 

April  7,  1810. 
Gheriuppah,  v.  Sasachallum. 

(Ante,  Tol.  i.  p.  311.) 

To  the  Pundit. 

The  point  at  issue  in  this  case  being  involved  in  great 
obscurity,  you  are  directed  to  say  whether,  in  such  a  case, 
the  Shaster  authorizes  the  judge  to  administer  an  oath  to 
the  parties  for  the  discovery  of  the  fact ;  and  what  is  the 
most  solemn  form  of  administering  it  to  these  parties^ 
who  are  of  the  goldsmith  caste  ? 

Answer. 
The  judge* has  a  discretion  in  such  a  case;  and  the 
goldsmiths  being  descended  from  VUvakurnuij  oaths  must 
be  administered  to  them  in  the  presence  of  the  goddess 
Call.  They  are  taken  by  them  fasting,  having  a  red 
cloth,  wetted,  thrown  over  them,  with  a  vermilion  mark 
on  their  forehead,  and  a  wreath  of  flowers  round  their 
necks  :  at  the  same  time  extinguishing  the  light,  which  is 
kept  burning  in  the  Pagoda. 

(Signed)  Rungachart,  Pundit. 

Remarks. 
The  answer  seems  to  allow  too  great  a   latitude  fnr 

administering  an  oath  to  a  party,  which,  in  fact^  is  ordeal. 


.t* 
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Catyayana  says,  '^  Supernatural  proof  is  not  required,  if 
''  witnesses  be  forthcoming ;  nor  shall  trial  by  ordeal,  nor 
^'by  oral  evidence  take  plaee,  in  cases  where  written 
*^  documents  exist.  But,  when  the  evidence  of  witnesses 
"  is  equally  balanced,  let  the  truth  be  cleared  by  (oath  or) 
** ordeal." — Vyasa  also  declares,  "Ordeal,  though  ad- 
'^  ministered  in  due  form,  may  contradict  the  truth 
"  through  the  power  of  charms,  incantations,  and  drugs  : 
"  not  so  an  honest  witness." 

The  author  of  the  Virametrodagaj  following  the  Mi- 
tacshara,  observes,  that  '^  Oaths,  as  ascertaining  the  &ct 
"  only  upon  failure  of  human  means  of  proof,  fall  within 
*^  the  definition  of  ordeal ;  but  are  discriminated,  because 
^'  the  instantaneous  ascertainment  of  the  truth  constitutes 
'*  ordeal ;  whereas  oaths  are  the  means  of  discovering  it 
"  by  an  event  subsequent." — Nareda  (i.  v.  103.)  autho- 
rizes this  recourse,  only  in  default  of  all  other  means 
of  determining  the  fact.  ''  If  presumptive  evidence  be 
^'  insufficient,  let  the  judge  make  the  accused  undergo 
''an  oath  administered  on  fire,  or  on  water,  or  on  the 
''  merits  of  good  actions,  or  in  some  other  mode,  accord- 
**  ing  to  the  value  in  dispute,  the  time,  or  season,  and  the 
''  strength  of  the  party."  See  also  a  material  passi^  of 
Menu,  ch.  viii.  v.  109.  C. 

Oaths  may  no  doubt  be  legally  administered  to  either 
party  in  a  suit,  but  not  to  both,  as  the  Judge's  reference 
seems  to  imply.     The  opinion  is  correct.  E. 
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ZILLA  OF  VERDACHELLUM. 
January  23,  1807. 

(Ante,  vol.  i.  p.  311.) 

Of  the  three  sons  of  the  deceased,  the  two  younger 
who  were  absent  from  home  at  his  death,  returning  a  few 
years  after,  and  demanding  a  division  of  the  estate,  the 
elder  denies  being  in  possession  of  any ;  upon  which  this 
suit  is  instituted.  — ^What  evidence,  according  to  the 
Hindu  law,  is  required  to  prove  the  estate  of  the  deceased 
to  be  in  the  hands  of  the  elder  brother  ? 

Answer. 
In  the  thirteenth  division  of  the  Smriti  Chandrica,  called 
Daya  baghumy  it  is  held  that  when  a  concealment,  such 
as  is  implied  in  the  case,  exists,  the  test  of  a  solemn  oath 
from  the  party  is  to  be  resorted  to,  by  means  of  holy 
water,  called  cosha. 

Remarks. 
The  passage  to  which  reference  is  here  made,  contains 
a  quotation  from  Catyayana,  which  occurs  in  Jaganna- 
tha's  Digest,  (book  v.  ver.  374.)  and  a  correspondent  text 
of  Vrihaspati.  C. 

The  administration  of  an  oath  would  be  proper,  but 
whether  it  ought  to  be  the  coshaj  or  the  visha  pramanam^ 
or  any  other,  it  may  be  questioned  if  the  Pundit  referred 
to  was  competent  to  determine.  E. 
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ZILLA  OF  VERDACHELLUM. 

June  18,  1807. 
Tondavaroyall,  v.  Veneatanarnian. 

(Ante,  Tol.  i.  p.  311.) 

The  Plaintiff,  alleging  that  he  had  deposited  his 
paddy  (rice)  in  the  house  of  Patchia  Gounden,  and  that 
the  Defendant  had  taken  and  disposed  of  it,  produces 
Patchia  Gounden  as  a  witness.  It  is  objected,  that  Pat- 
chia Gounden  has  been  at  variance  with  the  Defendant 
for  these  fourteen  years,  having  filed  no  fewer  than  four 
plaints  in  this  Court  against  him.  It  is  objected  to  the 
production  by  him  of  another  witness,  named  Santa  Pil- 
lay,  that  he  was  removed  from  his  situation  of  accountant, 
upon  the  Defendant  discovering  to  the  Honourable 
Company  his  fraudulent  conduct  toward  them ;  and,  of 
course,  that  he  must  be  prejudiced.  And  to  a  third, 
named  Tondavaroy  Moodely,  both  partiality  and  preju- 
dice are  objected.  It  is  referred  to  you,  the  Pundit,  to 
say,  how  for  such  wittiesses  are  admissible. 

Afisioer, 

The  seizure  and  disposal  of  the  paddy  having  been  by 
force,  if  the  witnesses  in  question  are  the  only  ones  to  be 
had,  their  evidence  may  be  taken,  otherwise  they  are  in- 
admissible. 

(Signed) 


« 
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Remarks. 

A  professed  enemy  is  no  witness.  Nareda,  ] .  5. 39, 
Menu,  eh.  viii.  64.  No  more  is  a  known  offender,  ibid. 
According"  to  Catyayana,  they  who  subsist  by  the  eamijogp 
of  the  party,  or  perform  service  for  him,  or  are  his  kins- 
men, or  his  intimate  friends,  or  partisans,  are  not  in 
general  admissible  as  witnesses  in  his  cause.  Neverthe* 
less,  it  is  laid  down  by  Menu,  (ch.  viii.  v.  72.)  that,  in 
cases  of  violence,  the  judge  must  not  examine  too  strictly 
the  competence  of  witnesses.  C. 
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